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FIG. t b I hnily og gtrph! rhowiag trll tirc s r 616 lrllt tinc ud og auiruco callr. To rccomplfufi

frncdmof thc rd--.j6-fbr r.tloo.-tt* to-ogcrrtor thb, howevcr, rcquirci rprbri knowlcdgc of thc tho it
ntor ton r cout'td" 

"lir,p-rir.rri/60 
r&Ad$ talito,connccticett anc cxrcuy howlorg g! oncr.-

FIG. t f r fl6iv of-ffith"ri"i irlk dr.;; aor ut$..1n-_pryodcc both of tbcsc can bc highlv vari'

firnctimof thcff*;;Fmvrrbu!-frrrooponor t abtc, withn lfoits Thc aysEo lrrt Dot prcdict *$f
ndo for. corn3gtffiAreerotnrUy 90 B&.otrdq wbco orif a ptt"{ *l yltt rcsilt h t! srswtr sBd' of

FIG.9 t r mly of-Sr.ffrb"*i"g i.f tno o i oourc, tbc roormt of tlmc 89 oPcrator tdt! wiU dG'

frnctloa of thc.".r,ililHJibr 
".,io,nTro 

t"'ogaator pcnd on tlc rcrponscsof tF clicot Tbcrcforc' scbcdd'

rrdol for r conrt tr. 
"irpp-*G"r.ty 

120 ricoadq lng tho lcrt roswcrld €ll to octnr cxacly whco so
--ftIO-iO t. nrhv oi roitft &orvlog, rslk tioa rs i ro opccator ffrichcs Flkt-rg i8 bPsibh. A,n arwa uay

fucilln of tlc#--;ilF"d;* ia" to'oporltor oicor bcfotr: or sftct tho oecntor finilhct tbc pravtotts

rrdo fot e coofr-dadof qerctfulrtt r0 sicodq crll, ud the rcsult h u iactt$c in thc ruinacc call rrtc

FlG. ll b . h"fty 
"f 

;t6fi *on l"S rrlk 6Dc .r i or an lnatcuc h-opcntor idlc thc or botb. Iatuidvcly,

ru"nm ore ,frtb-J-ooign -fib foirntiorrs it ir clcsr tbc thi,ry*co vrrhblcs wbch escct tall
vllutr of conl ct 6e- l5 doo uc 'lltq or{ CONadt Pd lhi Sodl !o rchbr,r

ffO. U b r rnpb'ltowttg cotrtrs6 pcr hour pcr opdnrrldolr (mrdoun cfficiclsy) b crrhun.talk
opo.t"r -a utfffi -.h plirrd rr tnitions of cio- tihc pr.oocrator with a uinimnm of nuirsucc calls.

6tic -w-t"
-ffO. ib b e rrrrh rhoudrg thc &cqucncy of crllr bct*'ccn tslk linc h rioutcs rnd tb mgwcr ntio
protroa.r.frnfi;;athtridtofcrlbillnrtirtin-clnc 2tt (Aro) * fowpt 191l* qq "ry$.?F1xilcr" ttec raO 311adgd dcirirtim of t'rrc of celtrduring Tlcsc gnpbs show thrt 83 tbc Azr! ircr€8c$ ltrc ltlt
fu-16 't-. licr&c+ but as the coolrcst t'uc (CONrnf {c-- 

FIG: fu ir a gnpb i[gstetbg ils mnrcr in which sr!$tct' thc talk tlnc dccrcasa. On thc otbcr hs4 tbc

tc vrlnc of 
" 
ffi4 cit ol.r-uoa ar a rclatioo shorEr thc cornccl timc, th€ grcatct will bc thc sunbcr

*lrf tu ortir rrt* ,ifa"irr"c. cdq 25 of elhlru coutlctcd. { rlmilrr rtlrtion holds for ttc
nOS. f5/| ni-ff,-Af.n togsttcr, rrae fiow chrrt ryatcn opcrrtiry at-nrrImum rpcd ar $owu in FIG. 5

,h,i"g [l-r"g" "r'- -pti"*riu* or m o*, ciccpttf*tcfemtryof curveaissfficdtpwardsindi'
pr&glgqt1ffi.r*tdbs i6 m Uvodonl ""gqtlpt 

tb" trrt {3pg hs bcto nlrimizcd.- 
Ft6. 1[ b r ,t-{;-6ffin-Uortn1;ng td opcmrior ft6. C t e frmity of gnpb! wlic! ple thc 4} ti.o

oln" cotUffoaEin wllel 15o ioot 
"iO 

tnct 30 ar a fuacdon of the rnrwcr rado fc dificrcot lbe to
littodeo-;afifrG-o tto nr-m t UcA; ana operrror rili6 rad r coancct timc of 3l rccodr' FIG.

FtG. t?A sd-ffi:-t fro r"gcecr, rrc I flLw ctrrt ? ir e riqilT ferily of graPhrfor e cmncct tbc of 60

. tfi;6;tiluU"ofti.O..aAUeofthc&ootrnd sccodq rnd FIGS. !,9 *4 10 ss dnnnr hldltcr of
b"idffi grrpbfor coarcct lincs of 90, lz0 and lJO sccqnd$

DErArrrD DEscRrprIoN oF A PREFERRED 
35 mhffffifrffi,#"ffii

EMEODnq.rr oFTHE INVENTION !".. il ni$irtd ro Erirtdn a ccrtrb amou* of tallc

I! thg bthcrio&,daqiption, ths follorring trrnt rr? tfuoe. For cisnplc in FIG.-6, for e A)fa als$'.r tttio

-c6.O.Alfigffiffidcdlcxtm*rnoTthctcrns. rsd a coavenation tinc of 30 sccoods, a 3:l tine to

l,roi O. 11Uo.iolo*r-ra caUr to thc urmbcrof lo opcrator gd9 ! rcCuircd to rc,blevc PPqitll+-y'.t
crn 

'rWU 
pcr rcsioa oinutcg of talktinc h rn hour, but catr bG rchicvcd witb- CON1ili,tt 

-t"m*crffgcuncsgdtoanopcn- 
a2:1 linctooncratortaf fgraconvcrsationtimcof60

or r tbc lullbcr of cdl at4f pcr rcrrisn Noti fh* sccondt rs ghoqra i! FIG' 7'

6b11d. tr bpt""tty-d-t 6; A;ri""e all crllr FIC. lt sbows thc talk tiuc Plo6d rs r func'tion of
-w6ph r1g rorrrcrcd uy mt bc corctcd to - op.*- 4t thc Pcttcoagc of nui$ncc -nr. Thc ulpcr gr8P! 

is [or
tc Uro op*rr"i-U *L"rUlto wtco tt call ii sn acouvcrcdootimcof l20sccqrds,thcautgrapbirfor
rwcrcrl a convcrrrdon tiros of 60 sccmd& and thc tow-cr graph

@Na,o.fu thc rvcgg? crosvc$diol rioc pcr crll pcr i" fon I c'onvcr:ation timc of 30 sccod. lt will bc ob
-ledoo, pcalorcO h ttcoofu scrrrcd thst 8_ gr:ltcr t"{ tlgo.* bc rc'hicvcd for e

tp;i tF runbcr 66thca (Urnls) aivideO by &c c, givcu lcvcl of auisaoce callg tbe logcr thc convasadon

ntit1[ oi qfr.tor (;1dd1 drsc. Eut as Esttiond bcfore' thc longcr- thc coovcrsa-

N b tb **ii-oi-U65 6f Un l rn dlrl or 8tl rhe don timc thc fcwcr numbcr of.clicun wilt be ertrctcd
titlc. in a givcn pcdod-of dry! guriog thc carpaign-$ tht

Nn-*b ttrc alubcr of calts curartly h progrcss. tnc of cadpeip ltt t .li-gh coDvcrsrtiol timc' thcrc is

Xaiifiii[il ",t-lcr 
lr irctuOca iu N-ud'rn& tc ss rionccdtog:ncrateehigbpcrecntagcofnuisancecllls

trf.u nto lccoutt shco rpw crllg sc to bc dhlcd. b ordcr to ac'hievc 1{Sh tall tba
NOt; i! the n;Bug retio of no opccator rvail- FIq. 12 sto*f utt_$* plotted ar a firacdon of con'

&i GJ;ubr6gi c|[t to call aucnpu.- vcrsation dlEc. lt will be obscrvcd thrt thb SFspb 8s'
--iiOp,rc"i t6 nirnbcr of misncc caltr 1no operaton ymptodcalla rpproachcr the 60-mi!utc llnc ag the col'

"rrn"tffrOotLC 
W G "orr* 

of cel ahcnin 50 vcrretloltirocilcrarcs.FlG. r2aboihowstbcnumbcr
. opJ'E tb" ;gribcr * spcrtron loggcd iato the of cortects qcr hgur pg gpcretor.elottcd rs a fimction

s].3tGo- of convorsrtion doe Tbb curvc dccrcascg rs a byg-
'Tgrr b tbe rvcpgc ti-c to complctc a call ancmpt bolic firnction rs lbc sonv$$tiotr dme iaqeasc* illtts'

fr;btU i"cr"6 t;1p rbe pcr hour pcr opcil6r, tnting thc divcrgcnt rcquircucots of uldni*ng 6sj1

,.ffi h Dhu1.i 6i tdk rtnc snd the number of contects gcr hour pcr opcr.

Tlo gcl of rny cdl origindoo uaneepocnt s$ilcn atot ir call orlginatiot TElS.gqt syste@s.

b io h8w 31"h 'oDGt t"t-co.nocr.O tJcech calt ao- FIO. f3 showr a gnph.whicb plots $Ic 
qcqucocy of

r*cr"d. Udcr Oiii coditou!, thcre would bc nsd- calls rs a furcdon of th tincr of thc calls Thb gnPh b
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typbrt of wt*h11bcrooL"n.dbtspcdfcclrssof nrirrncc calb dcvbta from s sct tcvd. In a ryccific
;ii*id"rd-61il33n-ts!'stcas;i.a,sy:tcosoftlc inplaneatadon, Crb tbec vducs dcpcoding o9 how

;orr111fiing tf'p. lt im tc tircrtcC ttot tfc $aph b far thc oumbcr of nuicoloc ca[s dcvittlt froo thc sct

,ilbtitcdiiilfidtltfuor$ldrddistsiburiooorbcll valuc for NOP,"r] ond wo{s as a pruhup/puhdowu
corvc. Ag e renlt,ltcrcel tlnat T1;6aa1 dcvial$ O the 5 frctor (for ndntainiog thc NOPnar)'
dgttftmtbceviragotine,f-abyanaoourtdcftrcd FIG. lfi[u$ratcsthcconcept ThcvalucNOPrlr"rb
sitlc *nard dcrlhtbo, mpr*cotcd by tbc Grcdt hthc ccntcroftwobands4? ad4S,ddntu rangcsof
lcttcrdtnr.WhrthisncarrtiIrplybthstwHlcoost vrlues for the lllnbcr of udssncc calls' which b
calh erJ !hqt, thcse se 1 dgnificnrt nusbcr 9f 9a{r 3;O,1Uo.It L dc!fud to opfiatc thc syglo wirhio b.od
which arc long: Wcao tlc crrvc to bc a ttudtrd dlgtri' to dt'ard ar loog s thls mtditiotr efio6, Cz t a lta nN-
bufion orbctl cnwc'Tasrd Tonrryould bs thc ranc, Jt a"rrrr,oo, nha shott6 thc nunn,- {e'-on o,tL p a$a,
ild fof rhon comcction epplicedoa+ rhs studsrd .ruW ,* btd 4s, ctis a sccotrd cnpLically dctcrnind
dcviilioo cEdd bG iorlt -- value 15cetcr tto. thc first vatuc. Morcovcr, lf lhe num-

Udag th forcgplng &6nltiol* thq numbcr of cell tr6" ofoo6occ calts goes cvco higher, falliag ouaide
dr.upb pcr ton fu compttcd ar U hoA43, Ciis - cyco irrg.r valua iAc cccondconstan

Ct oay dso b! r frustion of ttc Tnm, Anaaand NG

^,..1!p!-- Pruio, bot tt hrs bccq dctsnlncd cxpcrirnentdly that
" ^ Tw s*ting thc a6co[d e$strtrt cquEl to !23% afT*pne

udrhcnrobcrofcoucsdonsprhornisconpurcdag ,o ttifffi"Hffiflon 
and rs' of thc draw.

lngg, tlrcrrc b shown r llow chsrt illrutntbg tbc logic
which impleocoE thc algorithm. Ttc proccs bcginr atw#xof* .. 111,?H,Ty#f$;u;ffi*,1,ij,,*Lj:{i

" the lumbcr of opcraton. Sonc of thc vqlucarrrl dcfault

Noaq'cuiog Ngorirhm valucr which rrccet at tbcbc{aiig of aca6paign blt

Norp.rccordins io thc nooqucuhs algorithn^ 

-inpl+ :ffiY"f*.*:J$TTS#'$trt*rllt*
ocatcd by thc-prtrcot hvcndon' tbc conoGct ratio B .^ Tb; actual vil'cs of thc deibult vsluir arc gdd initial
coEeutcd u folhrs: s .gtr!ss63" bucd on copirically dctcrnincd aau from

otbcr, sinilrr cropaigE

cnry,o=#ft$ X op-.r *:r%-, 
"H1ffifnffifr"ffiffi1tr9#Sil

but, w dcrnirioq ths coarcct rerio k rhc diffcrcncc * " Sy"fi*t?*]flf*ffluffi S#;iffi
thc srlwcr ntb grd the mrhlril nubcr of uuisalcc tion blodr 52 gs lhc aunbcr computcd b ftmction blosk
ca[s' wHch 

lcoonutcd 
ar follows: 5t lcss rbs aumbcr of calls o''rcntt' ia progrcso In

dccirion blck $1, a tclt b madc to dctcrminc if t0 scc'

1-* - ,oprc-+ 
'. # " ry.'o il$H;,ttf,t3ffi$r1ff :,TffiT?Xlff;

zcro is firnction blosk 54 and a furthcr test b mrde in
Scttbg thc right hud ddc of thcsc two equador cqual dccicion block 55 to dctcrminc lf tbe snswcrs for the
!o ouJamthcr md slvbg for N, tbc following equa- pbasc war grcatcr tbon or cgual o fvc, an copirlcallydmbobtehcd: " ffiffi;i":f!?Xft1i,fifJTtH1ffi5'T

Tstt _ opdrn tbc numbcr of stlcoptr. Tlcn, ir dcaldon block t?, a
fl--ff x&ary\ffiffi. tgt b nadc to dctcfiDits if thc numbcr of aoswen for

thc pbasc is grcatcr tlru or cqud to tcn timcs thc nun.
. Thu$ N b diEctly propodoDd to ths lEtup tinc and 50 bcr 9{ opctttor loggcd o,n-NoE_s8"ry tlnt tca is sn

ttcm;bcrofopciai$iavdsblemdinversilypropor- .PpUiFnV dctcrnlncd numbcr' If so, thc lPwcrs pcr

dond to ths dihcrw bfirc:n slrxrcr raUo ina tnc pbasc b sct to zcro in fuaction block 5& and ia function
mrinnsr mubcr of nuisrucc calls allonnble It brs block 59' the aaual valtg for Tnra,r rnd Ttg^o uc
bccnfondbycrpaimtdtcsts,howwcr,thisrclatios coqputed bsrcd oa thc data accuuulatcd for $c ry'
nccts tor bc iodftcd to adjurn for tho NOPart wtrlsh ir tl csding phrsc. Tbcn b deeision blocL 6Q e tcst is msdc
givco to tlc mpcrvisor to vuy dcpcodbg on hb or hcr to dctcrmioe if g two sccond clock hrs.crpiq!" Th9
ipplicrtioa as-inOicaaa by tbe bllowhg cquadon: purporc o{thls two sccond clock is to minimizc thc load

on thc CPU. If so, the two sccond clock is rEsct in

D

"-ffii@1ffi^@m
Tbc forcgoing cqration rssumcs T641 =60 mirutcs and
t*ca into occouat th ai*ortion of thc curve illustntcd
h FIG. 13. Cr and C1 trc cod$grts which havc bocn
copiricalty dctcrnincd. Morc spcdfically' Cz! a fuc'
don ofT,m, Altorld NOPraa. Czis not &Encd as a
uth.+rtical fmction but b' ilrtctA dctcrmincd cn'
pfuically Dd tssica dc'pcodbg of bow far thc ratio of

ftrnction block 51 and thcn, in firnction block 62' thc
60 nuicancc call iatio is computed rs thc rario of nuisance

calts to thc rumbcr of sttsnpt$ Now, thc saup tinc is
computcd in functioa block 6t, in firnction bloct 6f, thc
cooiuuB Cr utd Cr arc adjustcd Thc proccss thcn rc-
hrr! to fincdon block 5t whcrc, bascd on thc djuslcd

65 vslucs for coutants Ct aod Cr, the numbcr of colts to
dld arc agah conputcd.

Gotng through thc llow diagran again if the tcst ia
dccirlsn blockiil b negative indicatiog tbat r phasc hrs

CRMAPPO155
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,,-nm;-ffi''''-,'ffiE;n
Opmu

ffiffi'
whcro TfA'o rd Toc6lrro are thc *andrrd dcsirtions
rssocirtcd witl frot ud hckopcratorq rcspcctivdy,
aod thc colltsltr Cyend Cu asc liuctions of thocc
3trndrrd dcvirdonr"

Tbc aumbcr of clicac on hold for front sd btck is
$btnotcd ftom thc totd crlculs0cd nuabcc to disl
Morc spccifically,

Nrurr'rN -(Nqeq+Nn*r +N*u),
wbcrc N4ara gld N6rlrla rre thc aunbcr of clicoB m
hold for front ard baclr opcnon, rcspectively. Obvi-
ously, if e uonqrruing algorltln lr used for frout opcm.
torq Nr'ordwqild bo zero.

Thc sbc of thc mesrago qucuc b dircc,tly ralrtcd o
thc nuobcr of mswcrcd callr an4 coarcqucmtln the
aumbcr of cllails wbo haw tirlcocd !o I mcaslg? may
grow. lf that aubcr crcecdr thc ucssrgc qucus lcugth,
thc ryrtco rtopl dhlh8.

Rdorrirg trow to FIGS. l7A aad 1?B of thc draw-
ingg, therc is cbown r llow chart i[ustratfurg thc togic
which inplcoolts thc ftoat ssd btck opcrrton algo
ritbo. Tbc prooan bcginr et70 by $tthg iniild cordi.
dou. Thccc lrcludc 15s Anrib, "tlnan,Tanant,Tg6no,
Tqno, Tg;a4., Ctfr Crt, Ca thc NOPnar' Nrpn;a1ri rnd
tbc nunbc( of opcnton. Agriq sooc of thc valucr sre
dcfault vrluca which src sct rt thc bcginnhg of a can-
prigB but otbcrr ruch r,r thc aunbcr of auirrnse cells
and tbc aumbcr ofopcrrtorl rrc specillcd by tbc mpcr-
vison

Tbe nunbcr of callr b cooputcd in funcdoq blocL ?I-
In tls trtdd pbrcc, tbi! compubtba b hrcd ou thc
idtid cosdldor valucr, including thc dcfault valuc. A
tcst is Erde iu dccbion bloct. ?2 to detcrminc if the
arrnber of clicotc currrotly Istcotng to thc rccordcd
Esstg" equab tbc me$agc quc. If so, no borc calls
rhould bc uadc. Ttuc, ln furctioo block 7l thc dialing
opcration is htcrnrptcd and thc prcccse goc* iuto a
holdbg loop. Whcn thc ounbcr of clicots eurrcutly
lstcotng to thc rpcordcd ocssage ls less thsn tha mcs-
slge quc, tbro tlc proccsr coilbues.

Thc unobcr of cdls to disl b tbcn &tcnnincd in
frrnction block 74ar thc nuubcrcomputcd in fructioa
blocl 7l lcsg tb nm ofthc aumbcr ofcallr currcotly in
progrlssr ths uurnbcr of ctlcoE on hold for a front opcr-
ator Cm r &olt qucrdag ryllcrtr) rnd tbc numbcc of cli-
enc currrntly llrtcdrg lo tbc rccordcd mcsaoga Obvi-
orsly, if e front quaring lystca b trot bcisg uscd $.e.,
r.be brsic nonguedng dSodttn ir bcing wcd), tbcn
NT6rair not uscd. h decirioa bloc& ?t, a tcst is ngdc to
dctcrnirc if 3l() sccoodr bevc dapscd. lf 30 :econds havc
dsFsc4 thc pbase cloct b rcsst !o zcro in function
bbck76, rnd a ftfiher tcct ir nadc in dccirion block 77
to dctcrdne if thc snnrren for thc phrsc wrs gnster
tbarrorcqrul lo 6va If so, lhcalsrlcrrrtioiscomFtrcd
in fimstion blocl 78 rs tho numbcr of aaswcrs dividd
by thc nuabcr of Btlcnpts. Thcq in decision blqcl ?9,
r tet is mrdc to dctcrahc if the numbcr of rnswcrs for
thc phrsc is grcatcr thrn or equal to tcn tincs thc num-
kr of opcratorr loggcd on. If so, thc arcwcn pcr phesc
bra lo zcro iu ftrnction bhckE0, andin frncdonblock
tl, tbc astual vducs lor T;nrorr, Tb,,sn, T66,np, sod

lot ylt tincd out, lb! pDrsc alocl ir hcrcncalcd in
ftocdonbloct 6 bcfooc rtc pm junpa b dccidon
block 60. Ifth3 tlst h dlgfiris UocL 55 b ncgrdllc' thc
poccs juup dhccdy b rrccidm blocl 6ll. Nc$ h
dccidolr bloc& 5?, if thd ten ir neFtivc, tbc procc$ 5

junpl Oinctly !o ffi blocl 5D whcrc narr rnlucs of
Tndi td T*"tn rrc mputed. Finrtly, if thc t€3t i[
dccidoo btoci 60 b acgrtlvc t&c two sccood closl, b
ilcrcodd in fuoctim blosk 66 bcforc tbc proacsr
hopr brf to dccirioo blo* tg to tclt thc phro clocb l0

Qs.dtgAlgsdth
h r qnc&g tyltto' thcc rre by dcfuidon no nui.

rracc crlb. IEtc4 ff thcrc ir no spcrEtr avdlebb
wbco r crl h rnnrcrc4 ttc clll ir rouicd to a sourcc of 15

r rccordcd ncsqc, m e*rnplc
copcaOag ryenaSon Scr. No.

of wbtcb b dtrcloccd ingrlWlln for'Altcr-

D

ndcMaery AdAcsring br Inforartion Sloregc and
RdricvrP fitcd by.Ire J. Frimocl, Ja a rL md .^
rdgrcd to thc rrdgncc of thb ryplicrdoq now PsL zu

No 4,E75.15?. It b dcrforbk, hotrcyctr, to rhioizc tbe
nuobcr of cdb irn tto qgcuo dlcc I thc nsobcr of
eliaob b th guauc&6itrg to thc recordcd EcsEsgG
incsa&r, thc brgFr lh; crch clirot \till bc in tho o.
qucoa rnd thc grcrtcr thc prob$Ility thrt e clicnt in the -
qucc will brns ry. Thcrcforc thc bcio elgotitho for
tho ffirycdnS qlrtco fo rscd witt tba oodificatiou
thrtNOP'lcrJd NOPr*rrcnot ucd ln thccomputr-
fur! but hltcr4 ths rrdo of clicug oa bold to thc ao
nmbcr of cdl rncop0r

- F ffi od 8rc& Opcnts: Alptithn
Tb ftut ed brt opcnton applbetioos can be

cmdrlcrcd to bc r bybrid of thc nqmuirg rnd qucu- r*
lng ryrt@.'Mosc rpccmnry, thc &root opcraton will --
nrtc nrny Godrctr, rrch of whtch wlll bc of chott
dunfoo. Sincc ttc porys of thc frort opcntor
coffie't b to ill thc c$cd ryhclhcr thcy will llnca lo e
rccordcd ncrrrgc, frc front oDcrstor prrt of $e.lg* 49
ri&n b crcdlty thc sruc rs thc noqucuhg slgo-
dthn dnrdy Mbcd, dthqqt tbc uooqnuing algo-
rithm nry bo usd h rc epplic*ioru. Thc brc& oper-
$oE Frt of tte dgorilto, m tbc otbcr hrd, b hhcr-
cotly e qoeuhg dguittn rinca thoc clicatr wbo }evc 49
r3$cd to lbtcn b thc r:cordcd ocrsagc ney bo coorid-
crld !o bc in r rycnc foa ra evrihblo brch opcrator.

Toechisve thc bcapcrfcorocc thc hvcodoa uscs a
cmdlnity dd fc thc ftmt rodbcck opcretor! aljio.
ffo. Accordbg to thfu €ltiruity modcl, thc retc of 5p
rrwcrcd cdb stdtldbc cqurl to thc nt! of c"lts fin-
t$t4 ar bilurtilcdhthc' ngdilgre of FIG. 16.
Accordinglv, tbc rlgoNftbn calslatcr tbc uumbcr of
PleYiry ft.FlsrgF. s follottrs

55

)

nrpstrsl-.bgh - rnn hagth
(rve-spcctcd-drrdor-ftod +

rr-crpcacd--dondoo-brcl)' OFnIE

Thc ucrage drcf-bogh b tbe avcngc mubcr of 60
Kgts mbc rlqecd b ords !o lclp lhc op€r8ton
(eost rnd brck) huy dl ttc tine. Tbc ElgslthE rlso
cdcNthtc! thc uunbcr of cNlb to bc didcd b tbc sasc
sey I ttl brsic dgort&u c*ccpt ttrt tbcc who hrn-
dlc hot.rlh in m r{iurnblc mcan tioc C{fneor} md 65

tto*who brodb br* cdb arc crpcctcd to bc done in
rn {iwtrbbsr dm Gaur).Thuq the baCc dgo
ritho k nodiflcd to conputG N as follows:
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o USCA Case #I5-L2LL -Document#L59Qllfi,g64 
Filed: t2t28t2}L5 Page 65 of 65

uut
Ta+rsrracoopOcd basdoo thc dltesunutrtcd for t. Tberncthod of-adaptivcly prcing tclcpboa:?g.s-
rf;;r.dhg pt * Then iu dccirior btocl &t,I trrt is .-g"l-\:Itu 7 wbcrcin sald first congtartt is 10.25 of
rnrair to eacdac lf a two sccoud cloct has crD'hcd. If tig ggd dcvlstloL

so, ttc tu,o cccord cloct h rcsa in ft"t"d- bftt-f - -^1'm9-ot!o{o-f 
l{andvdy pscirg tclcphonc callrrs

!trd rba', in frroction block 8,1, rbc ruinncc -il';;"; t Hff*i?'n1t#Siffi*HttJl*:
computcd ar thc ntio of mbaocc crlls to thc mrbcr of ffiiig *O-"*' v"l"n, G di;lrrd vJucs of !"ia fitst
ascop& N9u thc scqtP dn€_it computcd in ry"dq ioa lE ooa *ort-rr 6rhg 6!d whcn rcpcating raid
bloc& S5, il frnrction trbck6l thc colstant3 C1;ll CtAmd ncp of dctcrminiag thc nuibcr of csls m iid. -
Cz rrc a4iutcd Thc prw thc! rttulrs to functiotr rc iO. tL ncthod-of adaptivcly paclng tclcphooc caltr
bloc& ?1 whec, bscd oa thc rdjustcd tnlucl for coa. 

- 
as rccltcd b cldn 9 furthcr conprblng thc stcp of rc'

rhb C!6 Cu rod Ca tlrc nuubcr of catls to .rld are duchg q! dctlrnilcd numbcr of callr to dinl by r num'

rri" cofourcd. bcr of calls b pm-grcss'
-Whilc 

11fo brmodm brs bceo dccribcd ir tc6r of r lL The.uethod-of rdapfivdy prc.ing. tdcptoru calls

dry[ pn.6nd;60--t, rhosc etdlcd h th"; tl f*$lcloinrwhcrcinrddca[origiaationsvslcq
win lahsdzc tb* tbs invcsfron *o to po'f,--Y* - H$trJ#ffi, i:ffi""fffi HffiHl
uodi5cetiawilhiltbryfuitadrcopcoftbcap'pcndcd ;ii; ffi sourca of ncordcd ,.o"gi",n*rr* aoclcinr. qcrator ic not tvsihblc but whcn an oicrator bccomcs

Hrvirg tbrrs dcscribcd'ny invcnt'roi' wbet I chiq a" ," iilllFrl-coooccllog'll; d]urucdaf to thc rvailablc
ncw rnd do&c to sccurtby Lctt68 hrat is ls followe t' oo"nto..

f. A Dcthod of ad+dvrdy prcing tclcphoae callr ln a '12. The octbod of adapdvcly paclng telcphonc calls
cal origirsdoo DutgFocnt snCco enprbing thc g rssltcd h ctlh ff frirfhcr compi&iag lhc stcp of
stcpc of; rdjucting valucs ofseid firrt and gecond sonstrnas allcr

dctcrnlnisg s nunfor of cslts to dlal s al bvenc ,, c-ompt$tg said-ncw valucq thc s4iustcd vslucs of said

frnstion of r nco tinc of all cetls ald a rfandasd " firtt and recood coustrrtr bdng uscd whco repcating

dcvirtion of G ocan riFrc ouldplicd by e tirst raid-etcP of dctcroining thc nunbcr.of cslls to did.

colsilEt, said anobcr of callr to dhl afo lcbg 
"o 9._F: P.ry of adapivcly prcingrclep-hoac calls-

hvcrso fucdon of r rccond cwtant dr-;;d" 
-- *tff"i ffi,f1$Tr"i

ofaogrwrcd crlb tosttdnpa pcr rcAof._-^, 30 il.Titoi:rlt -1" 
n.Sr.*. -- 

-
rtt"tingaumbcrof-lhspcsdingtoltcdacrmincd -?.hir.t'"U -oi-fida' 

prcing tehphone crlts
ffnbcr of crlls 0o dht ar rcdrcd 6cbb i whiidn dii 

"'11fu16"dontnrn-cmiFrdiog !cn' valucs of said rado of annrrcred cals tS.dt wfid;utcs 
"atts 

to toot opor"ioc ana Urct
to sttcopb pcr gssioo, rdd mcu time ud seid -- "fcrrron, 

sdd ftost op€rstors coaricctilg tlosc rn-
stsn&d dcvirtioq tld rt swcr€d cals h whicb clitots crprcss an intcrest in hcar-

rsing raid-rcw rnlucr ia regcat'lg tbc $cP of dctcr' ing a rccordcd mc$sgo to t sourcc of rccordcd Ects8g€
nining tho nunbcr of celc to .li{. snd gaid back opcmton bcing cooncclcd to tbosc clicnts

. 2.Thencrhodofadapdvdypscitgtdcphonccrltras who have hcard tbc rccotdcd ncrla-ge' said ue&od' 
rcctt€d lu clelm 1 fortbir conprising thc stcp of rcduc. ,^ furthcr. comprising tbe stcpof scparetcly-computing.thc

ing thc &tg51ohcd numbcr of'calls to ai* ti a numbcr { meen tl.t,1rnd thc standard dcviatio! of the nean time

"i".tts 
il progrcls. for erch of said fronr ald bask opctrtors.

3.Thcmctbodofadrptvcfypacingtctcphoaccalbar -11-T\ P"qS of adaptlrclv paciag.tclcptone calls-

sEcitcd h chiE I whcrdn said rr8t cooststrt i8-10"25 of P .T*9 io ot"ip 1l further 9oloplsPs the stcp of

seidffrqdsrddcvbtu ::" lff*il"Jf,#Jffiffi;i,trn:ffiffi4.Ttcnctbodofrdapftrclypodg$Ah"T"gft: iliilrii,* no,ngc 
"!d, 

tf il, i'!ipo*.ily s*pcnt
rccitcd in sldm I firthcr conpHng rtp scp of di'gt- il *ii G "f 

dt tift *fi ;lt( --
rnC vslsa of rrH fu rnd sccmd coutrnls sfrcrcon' iC tto ic&oa of iarpdvay pacing tclcphorc cells
pudng nit rcll trtue, ttc rdit$tcd valucs of srid first as r.circO b chln 14 whkn iail catt-o';ginaton sp.' rnd tccold co[stlrB bciag ulcd whco rcpcathg $id 50 tco irctudcs a sccond rourcc of rccordcd icseggc, siiO
rtcp of dctcruining thc mnbcr of ctlls to did. Ectlrod firtber conprising tbc etcp of comccting rn

5.ThGrrcthodofadepdvclypacbgtdcpbooccallsar answcred call to rsid cccond sourcc ofrecordcd mcs-
rccitcdirclrin4frrthcrcmpdrirgec$ryof rcdrrc- sagc wbcoevcr a front opcialor is not waitablg but
hgthsdrtcrgincdaumbcrof calbtodialbyanumbcr , wbsn s front opcfrtor bccgnl availablc' conncctilg
oi"rttr b progrrs. 55 thc answcttd ctll b tbc available frotrt opars-ton

6, Tb3 d*hod of adaprivdy pecbg tclcphoae callr rs tf. Tt: Ptqqd of adapdvdv pacing.tclcpionc calls

rcclad b cteinr r runnir coi'i*uithc itep of reduc. 11T-{!f-I clailt 14 ntnhcr corpnsjng tl9 sqr 9[
tng rhc prcducr of grfi rccondcmsrot raa ini ;tl;; ",9:9gf* of gEld fkst cottststrt for each of said

r"ss,.di cslk to rb' *tt rncope po ,*d"ily-; 
" *ffitJflj["T;"*f""fiffE, f,:t;T,Hll

prcsct mmbcr-sfl mErlmuo' allowrblo to.S-ol1lr -- ;i;;i;il Rni rndsccona con*ani uctd 
"*dsane call* seid ruirancc cals bcing c*u y{9u uc in* t6rid"s nia stcp;ia"isrdi"ttbc nufrucr or

mswcrcd for whic,h tlcrc b !o oPcrstor rvrihblc. roltr io ii*
7. Tbc octhod of rdapdvdy pacing tclcphorc ':ells as 18. Tbc mcthod of adaptivcly pachg tclephonc crlls

rccittd i! d& 6 htlhcr corprisfog tbc rte of on' 65 as rccited in ctain f? frirthcr'cinrpr*oe ih. sap of
prtlng a retio of nufoeacc crlb to iht aall ettetDg(g Pcr dudng tbe detcrmincd number of cals !o di6 by a
rssion, 68H rdo bdlg uscd to adJurt the vrluc of raid lunber of cslls in ptogross.

sacmdcoDdatrt. ' t I ' '

D
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CnnrsoN & MBssrn n,P
LAWYEREi

59s9 W' trENTURY EouLEVARD' SUITE lZ14
LO5 ANEELEE' CALIFtrtRNIA 9trO45

TELEFHONE a3 lat 242'2ZOA
WWW.CMTLAW.trBM

E"MAlLI MEsgERC@CMTLAW'C'EM

December 1,2015

OF COUNgEL

JEFFIRY J' SARLSqN
CHAFLEE R. MEEEEI
DAV|D.l. KAMINEKI
J. G}RACE FELIPE
MARTIN SCHANNONG
tsTEFHEN A. WATKIN9
TAMAR EAERIEL
SHAWN E;. ELDRIPGE

JE5EPH R. ZAMORA
JEANNE L' ZIMMEN

.Tay C. Keithley
Assistant Inspector General for Investi gatiotl

Office of lnsPector General

Fecleral Communications Commission

445 lzth St., SW
Room 2-C762
Washington, District of Columbia

hotline@fcc'gov

IhaveattaclredtheAmicusCuriaeBriefofCharlesR.Messer,whichlhavesentviaFederal
Express for filing to*o.ro* in the united states court of Appeals for the District of colu'rbia circuit'

The brief demonstrates that Commissioners' statements about the bases of their 2003' 2008' and

2015 ATDS Rules, are false and dishonest'

when persons in the private sector make false and dishonest statements that inflict a billion

dollars in losses, federal authorities inu"rtiguir *rith zealand rigor. Your office should investigate this

serious natter with similar zeal and rigor'

Your investigation should cietermine: What did Comrnissioners and their staff know, and when

did they know it? I iannot answer tttose questions from. rny office in Los Angeles' The Comrnissioners

probably believed that their false claims ;;;;, .t;tges in technology would not be detected and could

not be proven. The attached brief ctemonstlates detection' Proof is in your bailiwick'

Please also fbrwald this letter and the attached brief to your colle-ague1].l].ornas c' clirre (Depuly

Inspector General "iirr. 
rcc), and David L. Hunt (lnspector General of the FCC).

Dear Mr. KeithleY

Re: False and dishonest claims by the FCC

lco0.1!0il.t I
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FCC Office of InsPector General

Re: False and dishonest false claims by the FCC

December 1.,20t5
Page2

Thank you for your attention to this serious matter'

CRM/nk

Attachment (Amicus Curiae Brief of Charles R' Messer)

Very truly yours,

Messer
CARLSON & MESSER LLP

(0004105ti1 )
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1.1 INFRODUCEION

Gannett Co., Ittc. ("Customer'), is solicitiag_bids for an
iGomitea titemarhetlng stTsten trhlch when lnPlenented
wff:. ier*t" ttre needs oi Ci.rculation Telenrarketl.nE at the
Arlsansae Gazette In Llttle Rock. ithls center is located
at--ilt t{. Ihird Street, Ltttle Roekr lrkansas ?2291.

'llhe Arkansas Gazette is a regional daily new$PaPer
rfin ailtrfntion ln Arkansai. Its primary market area Ls
nrlastt eounty where the city of Ll.tt1e Rock ie located.

To maximize the advertlsing baser the Arlsansas Gazette-
nt st increase tts Pald srrbscriptl,on base. Cugent1y, the
Iargest soutce of irew srrbscrJ.ptj.ons.has been, through the
efiEuiitlon departnentrs telemarketinE operatl,on.'ifhis
f;-i-n""nal aiLI oPeratlon wtth thLrty tso telemarketlng
sifEs itps autlrorlled for 1.988. Ihe telerrarketlng
departnent obtains leads four new customers frqn a
v#flti-ot sources. Currently, ^t[g Pllnary source- of,.
geAeraied telePhone nurbers is from the telepbone book.
fil airectorl iages or lists a^r9 Pr?vt$ed to the
tei"pn""e saiei iePresentatLve (TSRI-who attenpts to call
eact' enttrY. oEtrer sources Lnelude classlfl'ed
A;t"diTiton subscrlber llsts, New Sales lists, Previous
sue"ciiUtr (renewall lists and Stop NotLce lists' Each
saies rep nanually dials, ald grltes uP an order when
iecelveal rn addj.tion to the sales reps, there ls a
itfemarXeting supervisor. l]he oPeratiotl luns U?nqay
tlrroueh ttruriday trqn 9:30 1.8. t9 1e30 p'm' with a

s"Con[ shift frorn 5:00 p.m. to 9:00 p.rn. and also fsuf
hours late Saturday morning. lbe anount of, tLlne a saLes
;;;-ip"nai ictuaffi talking to a ProsPeetive sqbseriber
lJ apbroxinratery 26 ninutes of ever-Jf hour and averages
1.0 sales Per hour-

!{asaEement is currently exploring n,ew- tectraologies whieh
wfff-provide tbe Arkansas Gazette with the nost cost
eiieeti"e and efficlent npans to achieve lts
tlf"riiXeti;; operations. Nerd tech'nologies- lnclude.the
G;-;i- ;preaict3.ve" telenarketing systems which maxinize
tf,i *mo.irt ot tj.me a sales rep actuilly g1rynds s_elling to
i-pro"peet. In addition to cold cal] selling, th9
;g;;Pa;er 

-wistres to call current srrbscrlbers to check on
n$;il;-payments, service errors, and start verj.fication'
gtrt fattLr-calk are intended to be made shlle adjacent
sales lePs are making "co1d call" sgbscriPtion sales'
itl"tiiouia "onsist 

oi multiPle coicurrent dialing modes'

I

i\
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llhts Reguest for Proposal_(RFP) reguests resPonses frqrt
btdders tor tiI-pi,ipiii 9f 

-providing 
an_ourbound carting

systen to-a"egltE-iia-a"11vlr customer contacts at the
[igiJJt-ane-fi;l-eiiictlve rate ngsqrb]e to operators'
ird;h&,-[Ue i"totn"iion excbanEEd 9piltg thls contact
tn*t be accrrr;il1i $cumented tn a tinely lnanner, aPd

include roanagelrreni inarysis tbrouqltrout !h9 process to
iiEiirt"i;;iida{ive company po11cry declsl.ons.

.If sur lnitlal autqrrated svstem Pro\tes effecti've lt ls
'litf"ipit"a-tfrai -otfrer Caniett neuspaper telenarketlng
;;;;;iG;; ,iil-le iutmatea rn le8b.- I detal'led outline

"i-s,tt-goifs 
and objectl'ves follows'

-J-

GOAI,S ltID OBJBC':nIVES

\
\- To provlde tbe future Platf,otm fro wblcb otier GaDnett

nepspapep rtil- i'iton.lE-tltf r telenarketlng olrratt'ons'

SIuTIIARY GOILS

t

P80DUC'!I\'11It

EI,EUDILIg

.t

ro lncrease clreulation of -ttre ArlBeDsas Gezette by

ihlilii"g-"-iigi-vJrtme-ot pald gtrbscriPtl'ons usLne

telcnarketing'

To na:rimlze Producttvity-and to acbleve eonslstent levels
;; ;;a"";r"-iu-;i-i"ii't[i {"* ter?Tlfketins service
IEpi"i."iiifv"3 iCgarafess of the external contact rate'

To Lncrease the nunber-of Potential subscribers contacted
i; il;t-iife""ioifJrtrffe Lontrolll'ns Personnel costs'

*

*

*

t

To have varlable screen fomats to enlrance elfectiveness
;; ;;i1i"g-lrioits-tnrougrr tbe use of, 'bisbltgbting
I"tuttig,tCi tor nrultlple camPaigms'

llo grovide an efficieat t:ansfer of data between tbe
;IVEid;-"nd trt"-rransas eazette DEc vHr clrculation
cou)uters.

--\unr.,vsrs tND. .plunol\ - t to install a systen witb sopblstieated managenent
reportine "apaiiiiiies 

to eirhanee management control and

decision nalsinE - CRMAppg162
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EI(PA}TSTON

L12

1.3

To be able to quantify tbe specif,ic results of eaeh
telemarkettng effort -- W Job, by sbift, bY operator' bY
call. _

-{-

Deve Wrtght
ltanager ielecwarrnJ.catl.oas APPlLcatLons
Gannett C0. 1' Iac.
1100 tfl.lson Boulevard
21st Floor
Arlingrton, VA 22209

litr. Frltz .lacobi
RegioaaX Circulation Dlrector
Gannett Co., Inc'
1100 wil.son Boulevard
Arlington, VitEinla 22209
(?03) 284-5633

!!r. BobbY llarsball
Circulatlon ltanager
Arkansas Gaaette
112 t{est Tlrird
Llttle Rock, lrkansas 722Ot
(501' 3?1-3935

!lr. nileY sutt
Inf,otmatl'on Systema lilanager ' .i

Arlransas Gazettc
112 tlest Third
Llttle 8ock, Arkansas
(501) 3?1-3717

t To provlde for future grorrtb wlth a nodular systen.
EXfininate the need to throw out one system to replace
wl.th a larEer s1rstem as denand for aenrlcee ln6;relses.

BACKG?OI'T{I' INFOR$ArION

lltlrouEb tbere lc no assulaace that tbe caPital -reguested for
tbG-pio1ect wt11,be approved, Lt is aaticlPaleq tli-a! lf
appioieCl the equtgrren{ and serrrlces regrrested tn thts REE

wiff be needed on sePtelnbet 6, 1988.

ft nugt be enrphaslzed tbat the Crrstotrer resetrves tbe riEbt not
io auard. a contract as a regult of this REP.

9UESIIONS ON'lArS RsP

Speclftc gUest!,oDs concernlng tlr'l's Reguest for ProPosa! can
ana slorr1a be dlrected to:

\- SeleemunlcatloDst

Circulation:

ClrculatLoar

Systsns:

CRMAPPOl63



TheBiddersareencouragedtovlsitdtesltetobecome
famlltar wlth irre exact-natGe of tie bnrtldlnE and sLte

condittoos. rai.-S"-it-"fii coordinate 3!1 vtstts tn resPonse

ro rhl.s nrp. Bldders .1. tile6il$1; ffi site famlliarlzatlon
and are e:rpeerIa-i;-iu11y ilfffi-tlletrtselves as to any slte
condltioo" pril; ;; tttunitiing a retPonse to thls ProPosal'

PBOS{'IUBIE}fT SCHEDUI'E

-5-

o $fetem order date

o lnltial deslgn meeting

o Facilities nodifieatioas cornPletion
I

o Delivery of systen

o On site user tralnlng

o ImPlenentation of sl'stelB

o Documentatlon deI5'very

1.1

a 5I

Elrts procutdnent will adhere to the follovring bchedule:

o RffP issuea !o vendors oa iluly-26' l?88:^^-
o BLddere cooferetili-i"lelulgilJulv 26' 1998'
o protnsals rgqgt;;d blt atre-arstomer Do later than

lugrrst 9, 1988' '

oAntleipatedcontractawarddatelsAugruet22'
t988'

o svliit|l delivery is anticlpated on sePterDbex 2,

1988'
o sV"tit turple'rngntatlon ts antlclpated on

seiternlex' 5, 1988'

II{PI.EIIIENTN:IION SCHEDI'I.E

t ,$" bl.dder sharl supply ".sg!9$*t 
f6r tbe dates of

conpfutton of $re Pioltoged sil'st@'

llhey shall include the folltrbg' as a nrlairnqm! '

j

\,

ThedeslredsystemcutoverdateisSeptenber6,l9SS.
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1.6

1.6.1

1.6.2

1.6.3

1.6. {

1.6.5

CONDITIONS OF BIDDING

pRoposALS: Bids shall be-srrbmltted ln vrlting utilizing
$;-f;;;i or-i[r!'-nr;.--rtre bidder sbarl sulmlt four
iliiril-'Jign"a iiia-sllrea to-tuE-inalvrauars indicated in
settion 2.1-19.

LAIB BIDS: Fsrtnal btds, anendnents thereto' or reguests
i3i-*ii5&.r"i;i-uias iec-eived by the c.stoner af,ter
tlue speelftee i; i.r.giapt 1.{, Frocurernent.schedule'
ii'i-uit-i""Erpt-wrrr not le consldered'

*f,ITIIDRAWAL OF BrDS: A sritten reqJuest for the withdrawar
of, a bid or attv-plrt the-reof nav !: g:?ited if the
reguest rs reciiitA-n' tt" cust6ner PrLor to the tlme
ipE"rii"a-rn ;;il;d[ i.l, procurenent schedule.

CODiPLEIEI{ESS: All tnformatLon-Iggulf:d bV thts RFP nust
le stpplted to constltute a ProPer Drcl'

EID BIIIDING 90 DAYS: unless otberryise speelf,l'ed' alL
fornnal blds sumril"a itr^aP be blndins f,or nlnetv
calendat a"#?J11;i"; bid recetp!' unless tlre
btdderls), "p"n-i"qtte!€ 

of tbe custqler' agrees to aB

Efcnsioi-
ffiirroNAt BrDs! guallfted blds are subJect to
IliEEtlon ln whore or ln Part' '

AIxIEoRInTToAqIAsAGEI{TIUpo.nreqJuest,tbebidderwill
provide proof--io tlie Customer- tbat ihe slgnalgT? on^ the

;il;;;l";;f; il=-[r'.-iutr'Jilti-io bind the bldder to the
-prtle(s) 

-quoted'

EIDS FOR ALL OR PART: Unless otherrise qpeifted by tln
custoner ot ti" i'idai",-ifr. customer reserrres t5e right
to nake .r"ti--orr-iff iiemsr or on-any of tbe itens
accordlng to-d; l.it inteieiis of, tlre.Custsmer' Bl'dder

may restrict ftli lia_to "on"falritioa-in 
the aggregate bY

so stating, but shoul9 "d;-;;ii-pii". 
on eaeh iten bid

upon, any biE in;nGh trre ltaaer nanes a total Prlce for
all the ar$;l;; wlthout q..oiing a prlce on each and

every ,.p.r"i!-i*lr,- riy i"-i"j6ctei at the oPtion of the

Crratomer r

ERROnS IN BIDS: llben an error is rnade Ln extendinE total
pricest,herrnitbidPrlcewillgoverD-..Carelessnessin
"eiiiiig-iii"Jr, ;i.+l prepiiiti6n of bld or otlrerrrlse'
wt}l not rerleve-liAaei' 

-Erasures or changes ln bids
rnirg't'be initialed'

-5-
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\*
1.6.6

1.6.7

1.5.8

1.6.9
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1.6.10

1.6.11

1.6.12

QUBSTIONS RE: SPECIFICATIONS! Any intormation relative
io-lnterPretatlon of gpecifieatlons shall be reguested
iior tfr. Customer, in -anpfe tjrre before tbe receipt of
tbe bids.

t

RBSFONSE TO II{IIITATIONS: In tlre eveut bldder eannot (

;-ufu.it a btd on tbe stated requlreurentsr-please-return
aff -torloe wftU an e:grlanatlon as to wby bldder ls unable
to bid on these requirenents.

COUP$IENCE Of BIDDER: No proposal will be aecepted- from
or contract a*liOea to any- Peiso!, -flnn or cbrpgratlon
tn"i-f" ln the arrears or ls ln default to tie Custometr

"pd any debt or eontraet, or tiat is a defaulter, as
JGIti "r 

-otberwlse, upoR any obl5.?a!i?:r to tbe customer ']|ig; attttt"ted cornpanies, or trad falled to Perforn
iafttrluUy any prevlous contract wtrtb tbe gustomer 

r - 9r
i$;iiifiaG& Eomarries. tbe successful bldder w111 be
;;qttf[d-io pieieni evidence satl'sf,acto!:r to the g1rstqrer
or'pertormanle ablllty anA possesslon of necessasT
Ii.ifftiel, -ii""r.rcis-anit 

adeggate- igsurance to cqnPly
wftl-Ure tirms of these sPecifications and contract
documents.

Speclflcatloos

1,6.13 FORI{I! SPECIFICATIONS: The bldder shall abtdg blf anq

"*,JfE 
wftl tUe iiu"-intent.of tbe_specifications and not

taXE-iaviniage-of any rrnintrintlonal error or omlsslon,
nt-gnili tuify compiete everT part as -tbe. tlue lntent

: Bnd ;;;i"n-6i-trre ipecifieations and drawlngs- whenever
frereii nrenifon fs-miie of any artl-cle, naterlal, o!
.-tfi""rfrl;-i; G $-accorda'nce with laws, ordinances'
Uufiafng c-odes r undersriter I s codes, o!- slnllar

"rrpt"l"i"*, 
tire-ii6rlre-nents- of tlrese laws, ordLnanC€sr

"t"l;-;ilii'te 
consi;u;d as the rninimum requlrenents of

tlrese sPecif lcatlons'

AlL devlations f,rom the specifications must be noted in
a"t.II bfr-ih;-Ulaair tn wrtttlgr -on ttre. Deviations Fonn,
at ;;; iirni ot-iuunlttaf {-the fomal bil' lrhe absence
or i'iril[i"-iiit Jr-Jpttlflcation deviations at tbe tl'me
ot Iuixniiiii "t irre-Ub will hold the bidder etrictlv
.""6Gi.lfi to tfrt Cuetclner to tlre speclflcations as
wrfiili. -l"i-aiviation from the specificatioBs as

writtennotpreviouslysrrbnrltted,.asrequiredb:lhg
"#;;;- 

riii it s;;u16! for re5ection of the naterial
ana/oi equlPnent when delivered'
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}DPRo\'ED

cANlrtlr eo., INC-

DISTSFR,C'VED

slanED E

'ftf,LE - 'ir

-8-

EI'BUITESD FOR CONSIDERAIION

EIDDER

SIGNED'

.$MLE , .s

DE:\'IAEIONS FOR!{

xntheeventthattherurdersignedBiddercannotneetor
orbenpise fntliiti i6-a""fal.-iiot the specifieatl'ons, alX

such deviarloil-L.-fi"t"O-h.ieon, wltb- c@lete aDA

detatled rp".itf"aitonE anC fnforiratl'on belos elso
attacbed. Eb;il;.nct-oi ssf intrv-ol-$G Devlatlons
Forns, rien d[e BradIi assGSs-tbe-Buyer of, ttrej'r Ftr]'l
;ffiii*.; ,il; 6;;p"cliicatl.ons and condttlon.

ro$t uusll EE SIGDTED gttEN $r l5osE NOlt PLlllNrNC DEIXIA':f,IONS--sIs

CRMAPPO16T
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t' l.B SIATEMEI{T OT ETIIICS CERTIFICATION

By srrbmission of, thts bld or ProPosal' tbe bidder
certlfles'that3

la) fbis bid or plgpogal tras been indepeg{91tly arrived
at $lthoutc-ofii.sl"n vttb any otlrel Utdaer or rrlth
any conPetttor.

(b),i['hisbldorproPosalbasagtbeen}no-glnEly
disclosed-ane-;ifi-n"t be trnowtngly dlsclo-sed, prJ'or
to rhe r"c"fpt oi-UAs; o{ propoials for tbis
pioj."tl-io-iny otb€r bidder, comltetltor otr

botenttal cornPetltor'

(c) No attenpt has been or will be nade to induce any
otber Person' partn€r:blP -r c91lgratlon to sulmLt
or noC to sulmit E bld or ProPosar '

(a)Bldderhesnotbeen..convlctedofprl'eeflxlngnor
pleaded 6"--contestl €o iucU cbarbes wl'tbln tbe last
flve (5) Years,

(el Bldder le not a subsldl'ary of a colqtany-tlag has
been .oif6i"a-oi prtce ffudag no_r oleaded trno

contest* to such cUargls-ilItlir tle last f,lvc (5)

Jlelrs.f'

zw

,-\
(
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SECnION II

lgE PROPOSAL
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!
i,

2.1

2.1.1

2.L,2

2.1.3

2zL.l

2.1.5

2.1.6

2.1.1

GENERLT CONDITIONS

ttre equipment subnltted ln-resPonse.to thls Request for
proposat must F;;"bIe ot nellgrmfng alL functions and

features aescr-iiea-io itrg splclflcatLons-' Where a bldder

H:*;i:.ti* l;.n:'i:;il!s;: $:H $:'i:i:^Fliru:r-
;fi;il;-;iifild;;";e-iu#ttons to which tbe exceptron
i;-ilGe-r"r.il;e-the effect of thls exceptlon'

the equilnrent shall be deslgrned and cons!ruq!9d to gLve a
good comnercl.f--liia" ot seFice and reliability, taktng
lnto account ;;;;;f-t{ta iitute reqrrlretre.ts' The vendor

shal1 specify-iftE-ii"iion 6cS it-a P.01 grade of service'

the basic system nust be modular !.a deglgn, enabrlng lt
to be custon'i"irJiEa io custqner requirements. The

;d;i";rri;f 
-il;i;;-erroula be nade possible bv the

extensiv. rrt"g!=ii'if"i:in-cficuit b-oards or Packs for
fiif,-.ff,ioeJ-iE-aoaifro"al trunlcs or statlons.

Installatlon rrork sha1l f9 n"tlo:lnel !y csrpetent
il"isonner. lii-worr shaxl be done in a.neat
ffiilffi:rrtE-*ii"er-"na sGri-1" carefullv rltd'i9
suf,f,lclerrt riafG- of curvature and proteeted at eorners
and bends to-errsure that air-irprlcable. laws, ordl'nances'

rures , r6grulatl;;, *a oraer ll ?ly ?ublic autbority
having jurisarci-i;; ior tlre lnstallation for
eomnunieatlons equipment .i"-"orplref ^with. Generally
accepted insliuiii;; nra"lif"s itrourd be used at a1L

tines.

Allcablesmristbeerrt-to.Ieagtlandsecuredtightlyand
neatly. fi*Ii-fligth-a"rtbfe-6naea conneetiori'zed cables

installea wiiil Si;Ei"nJta!-."ilepi"a and will be Eround's

i"i -ie:ection of ttre worl<'

All cables must be label'ed on both ends with a unique

cable number.

Alltelephoneextensiondesignationtagsmustbetlped
and comPretia ttitr' the and eiiinsion' if apPlicable'
Elecrronic nifii:fi"C pfronei 

-uiifiziilg one button feature
aceeEs 1.eys il;f ;fG ir.".-l'pe6 ieatitxe deseriPtions on

the f,acePlates.

Thebidderwillfurtherguaranteethat.theeguipment
Ehatl'satisii l"i t"ei tf,e gEqrth lgeuirenents as

detailea uniir-Ee"irttttnt Specif ieations'12 .1.8

CRMAPPO1TO



2.1.9 All equipment and materials to be Lnstalled on this
project must be new unless othend,se agreed to in writing
by tbe ClrEtqtet.

2.1.10 The installation must Provide for system protection f,rom
externally generated cutrrent surges gnd translent
voltages. System component fallures resulting f,rom

shall be the sole responstbil,ity
. Your

apr tu acceptance of this.
UPs 02 generator power is not available.

The Ctrstomer shall have the e4lress right to modify
statlon requirenents up to one month prior to the cutover
date at no lncrease in cost other than that defined by
adjustlng the extended price accordi.ng to current uait
Pricesr )

Drsnings, and all other aPproPrlate docunentatlon wltt le
nrlplted to the Customer at mutually agreed dates. Ibe
documentatlon shall becone property of, tlre Customer.

lfhe responsiblllty for corpletl.ng the Xnitial system data
base progratming ls that of the successful bLdder.
tralnlng-tlre gtrstomer to Perforn the progrramnlnE is not
an .acceptable substltute.

lral,nj.ng cl.asses to teEch the operatton of, each tfPe of
telephone/terminal is the responslbllity of the vend,or'
fralnlng the Customer to perfom thl.s use! trainl'nE is
not an acceDtable alternative '

Certiflcates of insuranee iri addition to other clauses in
the contract protectj.ng the Customer from eosts arising
out of, perrnits, patent protection, building danage clean
up and subContraetors will be reguired of the successful.
bidder.

t 
nJ'1 General Conditions of tbis RfP and tlre technieal
specifications thereln as well as the_proposal itself
witt be included in any contract award Putsuant to this
RFP. All responses to tbis RFP will f,ollow the fotmat on
tlre following Pages- Any informatlon or brochures ngt
specificaLly requested but deemed neeessFy-lV. tne-bidder
siraLl be inEluaed tn a section entitled rrAddltional
Inf ormation"

SulEBLtted proposals trill becone the exclusive Property of
tb?. 9gsEomer.

J,mlrroper llne
of the vendor
submlssion of

2.1.11

2.L.L2

2.1.14

2.1.15

2.1.16 ',

I

2 .1 .13
'-\
\,t_

2.1.1?
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a

2.1.18

2.1.19

2.1.20

-13-

lfbe Custoner reserves the right to determine wSgthgr a
ifaa"" !s responsive arrd tras the abllity aDO resources to
peiiorrn the c6ntract 1n fu11 agd c61lP1y wLth tbe
f;;;titci[ions. The Grstcnrrer also resentes -tbe rlEht. to
;Afi;-iaaiilonal lnforrnatlon frm the bldder to satlsfy
."i g,rJrilous which night arise. the Crrstomet furtber
rsieiles the rtght to ieject any or all bids or to lsgue
favitatfons tor new btds. '

oa;-;iginaf of Proposals (four total) for tbe
irrrnflniag, tnstittltlon, and naintenance of tbe
;p".fif.e-iyst"t should ie addressed.to and, recelved lt:f:

!!tr. l{llllam O. Eider
Vlce President
Eeleconmuol'catlons
Cannctt Co., Inc.
ifOO Tllson'Boulevard, 21st 91r
lrl,tnEton, VlrgLnia 22209

ur rrltz ,racobl
Reg!.onal Clrculatlon Dlrector
Gannett Co-, Iac.
1100 Tllson-Boulevard, 26th Flr
Arlington, Vlrginia 22209

/

!!r. Bobby t-tarshall
Ctrculatlon llanager
Artaasas Gazette Co', Inc'
112 west lhird Street
Ltttle Roclt, Arkansas 7220L

Ur. RIIeY suit
svstemi ineorrnatibn ilaaager -
erfansas Gazette Cg., Inc'

, 112 $lest lhird Street
Llttle Rock, Arlcansas 72201

no later than as indicated ln the Proeurement
Scfriaufe section, ParagraPh 1'4 of, this R"EP'

Each bidder shal.l srrbmit wlth his Proposal sales and
E;tut$if-1"t6*ition which coraPletely descrtbes the
iq,ri'nt.nt covired by the bid. -Copies-of all warranty,
iia-frifntenance conlracts shall' al'so be lncluded ln the
proposal.

lllris Eequest for Proposal is a sulunar!'Z of tlre Custoerrs
i"ti"i.piiiA rtg,rirenints and a sollcltatlon f or_ qlfsten
solutl.ons. ii -rnust be enplraslzed that costs w111 be a
;;;il""iia"i"iiot in thl selection declsLon.

I

:l

2.L.2L

CRMAPPO1T2



\:.

2.L.22

2,L.23

2.Li24

2.1.?5

2.t.26

Prilor to cutover to the Dett systlttllr the. gustgmer w111

conduct an ecceptance tgs! to validate that tle system
lneeii-Ure- conii'aai sBecitlcatlons and that all cottp-o:tents
i:"".itiea fn tie-suciegsful bidder:t PrgP?Bal have been
ifiAiiE[.-ilfi--operatins problerns tdentlfled as a result
oi tte tegt,ffi-Ue corielted before the systern le used'

Ehe euccessful bidder shall-, wltfrgut-cha1gre, f,efflce. any
iiterfif-or. eorrect aay workmanshtp- lorrnd !y t!9 Custoner

"oa-t;-coniorn 
t;-tha Eontract requtrcnents. If tlre

bldder dneg not-ptotptly rePlace ieject?d netell'el or
..;Lran;bip, tfre- Customer niy Uf eontract o'ot5erwlee
i!;t-C-s.Gfi naieifii-gt coriecl such worlounship and

cfriiei-tlte cosi thereof to the bidder'

llbis RFP and tlre response- w111 be na-de Part of, ttre
Drlrahaie lgrreeurlnt wlth tlre eelected vendor.

A cutrTlete sehedule of the egulpment !9. be I'Dstalled
should accorpa;t-ttr" proposaf aiong wl'th gbe followt'ng:

CouprehensiveSystgnDescrlgtion-Uarrrral
iafls faaa"ger & Sales ReP user llaDrrals
u"o.e*,;;-ii"tistics neiort dettils ead senDre

RePorts
1'3efllc Etattettcs RePort detalle -93d samPle reports
ie-hnla"I l"dg"vlroni,"ntal specif ications

A standard Hrrchase Agreeilent (Appendlx A) ' I's tbe-
form ot contffI[-[r,"[-;iir-be iiliurea widr t]re serected
vendor. protiactea contract negotiati?* will not be

undertafen to-ctti"ge-the telnls ind c-onaitions stated ln '

rbis standari g,rt!f,a=. agridlni. :the sel.ected vendor
must be prepirla-io execute this form of agreernent'

-14-
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2,2

Z ,2.L

2,2.2

2.2.1

'-l 2.2;{

PROPOSAL FORMAT - ResPonse Instructlons

Allpropoialsshallbet]Ped,.EachPageshallbe
;.nbe;;a rn seilInEe-wfiFi the vendoris-ldentlf icatlon'
Bach .sectlon sfiiff start ol a new Palte. Please- provide
ii-il""rt-p"itlndi-lnforrnltion as neeegsar':r ln- !tt9 - -
Elrr"*Ioi-i"rri"I. -aaaiilgnal lnformatlon shall f,o}I*r
;;;;-a;Etion vrr, LncludLne anv brochureg'

Ettle Page

Identlfy tbe name, address, and telePbone nrrlnber-of,-the
vendor, tfre nJlnJl'aaari"s-ina telephole ntsTiber of tbe
vendor,s reprlJlititi""-l.t Afftereit f,rqn tlre vendor, and

tbe nanufactutrerrs name, -address and co-ntact tf dltferent
f,rm tbe venaiil -Ia;iif-ab; name aryit address of tbe
6in""it-focition to which tbis REP refers.

Table of Contente

A Ustiag of all najor toplcs and s &toPics wl'tb thelr
asiocratid PaEe nunbers'

Overrrtery/E:recutLve SurularY - I

-1q-

Iatroduce aad Elve a of Ure PtoPosed sYstem
. Identl,fY wbY ]tourand lts Prl se best aad anY other

cquDany, bettel ttran tbe cqrEptltlon to meet
reasons why 1ou are

ibe the floor and sPace loadings envlronmental

ggg reqpirements ' '

Equllnnent/System Features - .II .:
prorride a detalled desc5intion of ttre availabillty'
characteristrlli-.-.iiliilii;;; pa rititats'ons of each

major f,eature ;; lofilon;nr ;i'trri sist*,:--fiig*!l*,:h"
systern,r r*rii ;.$;iat. f;; stati6ns, tru6 terminals
and any "p""tli"f;;iG;;'$i;i 

;;;-iitiied' Dlfferentiate
betteen stana;;d-;;e;;ironii featrrres._ (If Predictlve
dialing ls an indieate, g,rJ[" ri as such). DescrLbe the

ililprEiilt "f e:qrandinE the systelu'

2.2 .5

Descr
reEuirments Ln HEUs, Pouer

AC, Pouer consumPtion
requLrenen ts i.n volts and

ln Ktl hours, and equtpnent
,

atIII's
size

fire.lirccessful bidder w111 provide cot'Plete ansttels to
rtre f ollouing d;;i;"!, 

-ro- order r .Dd slrcificallY
iiO"""i*O ly-ntlnoer and sestlon'

CRMAPPO1T4
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1

2

provtde a syssem conponent block diagram showing

i;'It" ""iious 
baraware and- software conrponents

iii"iii"il--Ei."ily aetail whether the manasement

$;;;;;-ippilcitr6"s processor ia shared uith call
;;;;"i"g'tpu.--iilo indlcate 1f tbe autodlalers
are lntegrat.i-fn[o-ttre "sltitcbrt or are conneeted as

aojun t outboard devl'cee'

provlde an erplanatlon on bst{ tbe called nunber llst
i;-i;E"d l;{a tb9 sv. stem' . Ltst Erl nethods
J.neludlng cod";rbiliat wrtl otber manufacturers I

equlFnent-

3 a

1)
\.

liystem.

{. Ie the oPerating glogra$ R}$, 8ol[ or PRott?

5.Istlregenerieconflgrrtatlonsoftpareofavolattleol troD-volatlle Dature?

6. If tbe generLc soft$are is volatlle' over-w|1t.
D€riod, oi-[G. ii-ute prggrlT nenory roalntalned
ietore reloadlng is regul'red?

7 ' rs the HilJ:}"*i: ;::sllt"il:ll.'L3$uarlv 
at

the exBlratlon clt tDaE trleErs'st &l;..

8. Fol-IottiBg an I ho-rrr- loss of power'.wben primary

Dower fs-reitored, bow-long irfff_it tahe the s'ste$
to recov.ii--c;n-i1 recovei comPletely wlthout
olrcrator intervention'

9. tist the tlpe of telePhone:.Y:e9 ry U'" system'
their "je;;i!on ?Dd tireir differences' fhe
teleprroni!-i"nltion.-"ia.i a-pioprietatT oPerating
system Ji-"ii'lnEy--"isoo" tvpe cqnpatrbre'

lo.DeserlbethgProtgctivemeagrxresarrdldevlcesthat
wlllbeemployedtopiotEcitlresysternandtrunlr't
frgr srternal Power surges and tran5leats '

ll.tlhatdlstancellnl.tationsa'et}r.ereforpfagenentof
tbe phones, and termiili; trot the apPlicattons
Pr9cesso ?

12. Deserlbe a)'l tlees 9f S!'DR offered for tbe systen

and the-.Iil Ji-Jierr. -wn t tnns of Printers atre

resuirili-riipott, ur"-'Iliwilr Pro]ide a sarnple

' ". ..Drintout'

EcPrala loY !"ry^ "l$l:!-::":;:Tllil!I";"a$"nhoneconrrnny I'ntercept recorcllnEs are nansreu

CRMAPPO1T5



13.

14.

15.

16.

17.

18.

19.

20.

2L.

22,

23.

24.

25,

uttl the vendol Plovide sYstem t{anaEement Training
ioi ttre System lirnintstrator? t{hat level of, access
*iff tne iaminlstrator be allowed?

Orrer what pertod of, ttne wlll ninor softrare based
cit""g"I-le-piovided at no eharge $!9r.1,!e sYgten ls
pi"dEa-in-slrvfcer flhat is your defini.tton of
nlnor?

lftll all software dtff,teultl'es lncgrred durl,ng tbe
iri"t v"ai-ot oPeratloa be corrected at no
addttionaf coeii-(lrto=" whlch are not lnduced !ry tbe
systen MrnlnlstratoE. l

Can stations and tnrrrlrs be added while tbe systen is
operittonatZ Do software nctves and ehanges
riieirere wltb systen oPeratS'oa

As l4lroven€ntr to tbe oPeratl,ng softnare are
Ef""ila, ,iff tU"y-b* rlq" at no cbarge? If a new

iffittti"*ilr.ll l*#T:ttu'lll"::"*
l{tll t}re sof,tware be grual?rlteed to be srrlXprted f,or
iil-ril" ;i.;b"-"y;adt (urninn (10t reu years).

Ifposslble,descrl.befutureeDha$ceneDtslntbe
systelD.

Please state the extea! !o wbich tbe proPgsed systen
i"iG-"ot .*piirlie Iitlr rntegrated Servl'ces
Dtgttal Netuork (ISDN) '
llhat is tlre biddei "otP'*y's 

or hardware
manufacturer"i-ilIgriiiin 

-itan wlth resP€ct to ISDN?

tlhat is the maxim,rm uumber of agents in atry one

salis-grouP on the proposed systen?

what is the ma:rirmrm number of operational concurrent
lilre"-poiriiJni-iGported bY the prolpsed svsten?

Canagentstakethenselvegoutofservige?t|ill
tlretr alsenci L;;;iaea in anv of tbe desired
reports?

l{hat Ls tlre ma:rirmrn allpunt of connects tbe systen
iin-atffvetr on an bourly basis?

provide copies of the varlous rePorts reqruired by
,'$;';;"iii"Iiiln i"-tn" ippenarx of your Proposal'

-1?-

26:
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21 .

28.

29.

30.

31.

32.

33.

34.

35.

36.

3?,

38.

39.

Describethecapabillty-ofthesystentoErovidetbe
fi;;;;i;oi--wi't'tt tlre abilttv to perforn software
;;;;; 

-ila- 
crtang"l--or igenti ' stltlon equipment ' aRd

trunks,

can tnrnk status be verified via cRT or printer b1r

the supenrisor?

Does the system lrarrc lDbound capablllttes? If, so, 
-

;h.; fI-rEE riiia 
-ii-s,"itc[ f,ron outbound to inbouttd?

Does ttre systemr is proposedr prgvffe a 'redr:ndant
baclsup cornputer, ot tlower EuPplytsl?

low many cabinets wlIl be installed tn ttre proPosed

Eysten?

Bow nrany slmtrltaneous call are possLble wlth tlre
Eiiten Equreeea aa Propose6?

l{hat release of, eof,twase wtll be lnstalled?

ffil::t H:'tH s*fl "ffi"*:$:illlt:Il3:.'
ei;iril noa.-nSortored snd controlleo?

rn the event of a rnwer 9'.3"!.ffi"lill[:e.fTl"to
lros the agrents can resort
operatlon.

HowcanthesfrstenadrrinistratordetetlltBeltoDeor
nore of the't"iJpmne eompany trunh lLnes are
ln-oPerative
poesthesysterrpernitseniceobsenrationf,ortbe
luper"ie"r. 

-H*t'does the feature worlt'

E Flain the ehanges-il hardware and/or softhtare to
change a t"gt iii6r tsn station inlo a suPervisor

"t.tion 
tor-monltorlng and control' purposes'

m*'l"lT,I?H.:{":tr*lis*' ffi: G:.il:*13.
coat routlng i"iiw.r" tirteirate witlr these llsts

41ir'.Und€r hthat circunstan9e would the custoner be!" r 
#ilittEe-.;;;F-'io-ut" appllcations software
irogran code'

CRMAPPOlTT

and cunPalgrns.

40. Under wtrtch olrratlng systern does the applicatl'ons
goftware Fllrl.



2.2. 6

2.2r7

-1 6-

Ibe successful bidder will Provide ecmplete ansurers to
the followlng guesttons' tn order, specl.f,ically addres sed
D1t nunber and sect5.on,

Price - III
Provide detalled Pricing to the fullest extent -po-sslble;-iil-Eq.rlpnent 3peciticatl.on configrr5atlon of this RFP.

nrrctise'iriee strouta be complete, includlng sales ta^N'
insiiii"tton and dellvery colts, as regulred to lneet the
ctltd\ter speclf lcatlons .

Provlde as an optlon a schedule for a 5 yeal
i;Gi;"""b"se irrangernent. Include eonditLons aad
Lnterest aPPIied.

Describe any pay for performance plans avallable.

RevLsions ln the priees quoted i! your bid wl-Il be-iffo*a onli to tle srtent descrlbed bereln. 'llherefore,
i"nr "itgfaif 

bid should contalo tbe lorrest posstble
Prlee.

e

Servlce - Iv
Descrlbe ygur comPany I g servlee policie-s assoclated wltb
Eb$- systirn. expiain any 'nalntenance lbat tbe Custoner
il;t pio"ia". -tlttiln tf,e pgllgry f or insurance of, the
iq.llFn"nt. SB"efii respons-ibigly for lnsgra1ce prlor to
cutover and af,tetr cutover.

Describe in detail what is ctvered under the warraBty and

f,or how- Iong-

Provide a proposed maintenance aEreement for all optlons'

Speclfv f requency, cost, and tlfPe of traf f ic stud'ies
ifiIfr-iili-b.-;i-o.ria"o. 

- 
Also,- outline the traffic

ittf;;-i;fon aviUable on a dernand basis for the systen ss

il"#;d- inarruf acturer specif,icatlon or brochure
accepta.ble ) .

tbe successful btdder wil! provide cooplete aRstrets to
;5! ;;iiotring-q,lestions, ln-order, and specificallY
iaAr.sted bry nuruber and secti'on'

1 low malry
!,he bidde

csmparable systems bave been lnstalled ry
r? l{here?'

Approximately horr many total. station lLaes are ln
selvice on these systens?

CRMAPPO1TS
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3,

a

5

Howmanylocalservlcepeoplearetralnedandileitiilid-io service and maintai.n the tlpe of system

$loted?

t{hat portion, tf aDX, of -the servLce installation
il;i iftf be'done oi-a subcontractol/thlrd Party
iisi"i- Wtrat is the nnme of tlre third paTty?

Itor many vetricles are avatlable so}ely for serviceZ

Can service Personnel be contacted' bY Pager? OE

radio?

tlhat is the Eualanteed response ttune io : "Y?i?: ^^i"sier-faifuie;-iirvice cal1; 1.e., the lnablllty to
mife external ealls?

l{bat ls tlre Euaranteed resPonse tlne t9 a rrulnor

3"ri*,-fitid;" leivfce caU i i. e. , a few station or
iiunk ll.nes out of serviee?

Dr.lrl,ng what hours of the day ls serrrlee grovided?
Days of tbe weels?

t{bat ls the estfinated value of spare Parts lnventorf,'
I"-U"-f"caf 

-arli 
whlch 1s 6,lrectly apipllcable to

ur. GquiprnCnt being quoted herelnl

tthat ls the stated llean Time Between Failure for the
pi"p"l.a-"yst"ti Terminals? Are tbese f,lqrures
iailutated,- or measured?

Identify the serpice -adJilresses fron where
t;;iii;ian" ar"-bised and would be dispatcbed to
each Custqner site.
CancllentPersonnelbefactorytrained?tltrere?
rnit-ii ahe- a;;a? Htrat courses are trequired?

tllratisthecurrenthourlychargeforT&lrlwork?
t{trat is the geographic area t}rat you serve?

tilhat is the gruaranteed internal involved in
relocating "i-Iisiitiing-a 

new TSR work statlon f,rorn

lh;-iiG i.he order is Plaeed?

l{hat is the gruaratrteed tntenral lnvolyed in
perfosning 

"3it"t"-E[."gis-reino+bely 
fron the tine

ihe order ls Placed?
. t\

Describel'llalntenanceFacillttestoRemainonSlte

5.

1 I

I a

9

10.

11.

12.

13.

14.

,15.

16.

L7.

18.



svster Environmental Consideratlons (Provide
risponse for eaclr site):19.

20.

2L.

22.

23.

24.

25.

26.

27.

Power ConsunPtlon - Kll Hours
geat Geaerated - BT{I
ienrperatrtre Range - Fatrrerrbelt
nelitlve BunlditY
Llr Condltlonlng Req'd Sons Er.
Curent/Planned 

- Equlprneat nom ( s l
ldeguate?

Descilbe Cbanges negulred

l

\

Nunber Terminal Cards Per Carrter/SheU

tlunber Carriers/Slrelvee Sroted

thrnber BrpansJ'on Slots aval'lable
lE nired - Trunks

Nnrnber E:Fanslon Slots Avallable
ls lllred - Terminal.s

Uaxf.ruun Systen Sinultaneoua Calls

Syste$ Sintultaneous cBIIe ls 9troteO

TrdJr Groups Available

Systenr Software ChangelRevision Graqe
Perlod from Cut

2.2.8

28.'Deserlbe 2nd year maintenanee oPtions
and clXent puiehasalrle sPare parts
lnventoriea

Training - V

orr.slteugertrainingqr}rbereguired.Eralnlngformats
iil""fa-tari- ttri f orn of, both g-louP anf gne-on-one
il;;;;if ".a ""s"io"r. 

I)escrile cqnpletely bow the
inirtal trafniil-riff Ue periotmed, wtro will Provide
;ffiffi E;fiffi ina-*re Lost of sueh trainins'

Future Brhancements - VI

provide anticipated.future enhaucenents to tbe Proposed
ili=ie*-"tiah ;i;ni-iniiueace eannett' s ptrrchaslng
c6ciblon.F

2.2.9

GRMAPPO1SO



2.2.10

2.2.11

Provlde vendor history and flnanclal data so ttrat the
Custorner can have an appreciation of your companyrs
alfUty to accotqlllsh this proJect. IneIuOe nrrnber of
ygila-in buslnesS,-other noik or arets of actlvltyr and
Lnterconnect erPerLence .

Vendor ngst provl,de the latest f,inarrclal statene1t.

Reterence Data - 1,lII

Provide lnf,ormation os prevlous systelns you have
fn"diiea wfrtcn are s$nilar to tbe one on wblch you ate
l{aaing. Contact nanes and addrgaaes sbere those systelDs
are lnstalled are required-

-'rJ -

I

I

\

CRMAPPO1 Sl
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I 3.1 SYSTE}I DESCRIFTION

llhe following systen and station features are requlred to
be supPorted bY the svstem:

Autouratic Route Selectionr I

A;il"G;furla-iepoiii"g capabilitvr (Htstorical and currentl
Caff fransfer for verlflcatlous
I1114F Uiirorf ldaresstng (touclrtone to tnnks)
ganual Systen-Filtur" iransfer and AutomatLc Power

Fallure fansfert
Renote Systen t{talntenancer
ielease Llne t Release Record
Crrstonized User Deflaed Scteens
;i;;i--Eost Interf,aee (wlth DEe vN()
iiiaiJtive-ol'arrns Alsorithn (dial ahead)r '
AutmatLc DlallnEr
igail;iii O"t""tion of, Volce & Telephone Slgnals

nltlrout BoId llessaElnE
lbdular lrebltecture
fi;;;d;;G;i;i-ot companv speclflc x'rrformatton on
qnrator worlr Statlon
Screen Ecbo
ifiiifpfE- Job R'ns Slnnrltaneously_ tnaxlntm nunber )

trifi;:Hffi ;ii$ fr[i'iitgu"{"H"3:i:"'3lii
Eoqlerfgon Cbecks t ComPutatlons
Dlspositi.ons
[anlging Call5acks
mrftipfe Coneurrent Dialing CamPaigns
ir,irit irr. concurrent Diartng llodes
Uufttile SuPervisor stations
Crrstomized ScrlPtlnE
;G;;i"-piiriig-n6:u"trneni ln Predictive DlaIlnE ltlode

b!i";9i91, &-Help-s9r9?n! rnrisor Real Tlrnevfiuif Dlsptay ot catl-Run stats on supt
Workstation
Smart KeYs
Recordlng CalI Results
Vlork Schedule
Systen SecuritY and Pass tlords
ScriPt, Printing
leremarketini--3ales Rep Froduction and Job Eistory Report
Correcting Incorrect Answere

For those ltems lndicated with arr ntrr, 
. the bidder shall

provide a aeiiif"a aiscu"sfo"- of--fgnciion and use of the
feature.

-24-

\;-
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3.2 EOUIPMEbfT SPECIFI CATIONS

The folloling ls a ltst of .barduale speclftcattons vJlrlch the

;;;p";;a sys[ernisl ls required to support'

llhe rlnstalledll colunn !s tlrg ss3lTnated nrrnlrer of
statloDs, t"rilnirs, or tgurrs-lo be Plaeed I'a servlce at
systen clltover.

llhe ,,EqrrlpPed' eolutnn $ :h" $nntity of, stetlotls '
rerminals, or d;;G-'vtnfcl qUi . gyslen mrat BuIDort wl'tlrout
tbe addltlon oi-EiiEoi[-caral- (listnrnents resulred)'

,lrhe ,|ifiredtr colunn I's tbe qusDilqr-9{-:tttions' terminals'
or trunks wUfcn iUe sg8t€n'nrrit-etpport. rtLtb tie $rbsequent

addltlon "f diicil! ;"5d" ana- instit]nent5 ' Sbelves and

i6l[iim"ias nrrst be already present'

NOtrES ON EAITUfNNE ITEIi!S:

-25-

Bardware

trSR l{or}r Stattons
teadsets
s"eentisor lfork Statlons
Or-ttlorurd local ll'nes
Southwestern Eell

Feature GrouP A
Itotal Tnrnks

1
\*-

Installed
t6
18

2
10

30
{0

EguipPed

16
18

2

40

$lred

?!
2

qr-

60

3.3 ' 'EEEE.trnr*gt:NG :ro vN( INTERFACE

i* ;::tTtr:,3l3:lu:"'u:i:Hii'ffi^i:lii3:":H!:s 
data to

information wiilE-irre cust;;i- ii-oii-!rre-irn", Tbe preferred

nethod wourd G-lo-eror.laie 
-ii-ogE-wroo_or-w220 ter:ninar and

cmrunlcate aii"Jirv'"iirt tte-6Jrirti-la"rsoa asPltcation svste$'

tn .acceptable-iii"6.tlv" roora be to fgnd a transactlon to a

process on Ure-iii-iiftfEfr tooia-teturn tlre routing status'

New srarts may be transf,erred to the, !g:t rn a batcb nade on

stanaard g-.Jl".td;il6;-iipe-witrr }scrr character code on

il-iloo-oi ezso bPi densltY' 'l

call trists will be transferrqd frq tbe bost via naEnetS'c tape'

rhe addreF: fii"-,*=r be *i-l,ii.ii"d in nrtiple fierd,s ror turure

bost upaates'iiEn-Jir." are rnade. (Number, street name'

ili.cti"", street ty?e )

GRMAPPO1S4



3.1

-tE-

SYSTEM TE"ATURE CHECKLISf

Bidders shall Submit the tollowing completed forrn sunnarizinE the
Each ltern should be comPletedfeatures

with one

Systen Features:

Autonatlc CaIl Distrllnrtion
Autsmatlc Route Selection
iEii Detailed Reporti-ng capabilttyr (Hlstorical/current)
Call Transfetr for verifLcatl.ons
Dlrect ortward Dialing

". U$lF Network Addresslng
tanrral Systen Fallure Transfer "

AutanatiE Power Fal'lure Transfer
Renote S-lfsten ltlal'ntenanee
Tnrnk Q'ueuinE
Release Li,ne t Release Record
Grstonized User Defined Screens
Dlrect Host Interface (with DEC VA)()
predietive Dialing Algorlthnr (dial ahead) - '

Automatic Diallng
iu€omatie Detectlon of Voice g. Telephone S1Enals

wlthout Hold llessaging
llodul,ar Arehitecture
T-1 lnterface
lutomatic Display of ComPany Speeific InformaLi'on on

oPerator work Station
Remote-ana Oif-Slte ttonitoring (vol'ce and Job stats)
Screen Echo
nrriipr. job Runs simultaneously_ (maxirnr.rn nurnber)
iti$ni on Tape and Hard. -copv -by Desyed Sorts
Oati Autornatically Attributed to a Sales Call
Qtrotas
Eqlarison Checks & ComPutations
oiJiosrtions & Sreues
t{anaEinE Callbacks
nrftipfE Concurrent Diallng ca$Paigms
fr.rttipie'' Cbncurrent Daily l{odes
eilffiv to lterge Projeets into one CanpBiEn
t{ultiPle SuPervisor Stations
custornlzed scriptlne CRMAPPg185

in the nrooosed svstem
of the followinE codes

I - Aes, the feature !s lncluded in tbe proBosed systen.

Of - Yes, the O1tional feature ls included ln the proposed
system.

ON - Srtional f eature, not lncfuded Ln the proPosed systern. LIST
TgE PRICE TO XNCLf'DE THE OPTION.

N - No, the feature is not available ln the ProPosed syste.m.

t-\

I-
-

G

-
-

-
-
-
-

-
-

-

-
-

-
-
-

-
-
-
-
-

F

-

-
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Automatic Dialing Adjustment in Predictlve Dlallng Mode
gbjection & HelP Screens
cenerattng Llst of, Nunbers
Vfiulf pfiplay of Cal}-Run Stats on Supervisor Real Tlne

t{orkstation
Tine Zone tllanagenent 'i

Smart Keys
Recording CaIl Results
tlor[ Schedule
Systelo Securlty anA Pass Words
Scrtpt PrtatinE
teleirarketlng Salee Rep Prodnctlon arrd ilob Elstoqf Report
Correcting Incorrect laswers
Bad Line ReportlnE
Supervisor Orrerrtde /Barge-In
Controlllng Restrictlong

Orlglnatlon
Ctutward
Statl.on to Statton
frtrnk GrouPs

Dl.rect frunlr GrouP SelectLon
DLsplay Infotlatlon

AIam Indlcation
Statl,on gusY Indication. frunl, GrouP BusY Indication

caff Corurect- Indication
CaII EoId
call lransfer
Repeat Last NlJrober Dlal.ed
Head,set Connectors
Supervlsor EelP KeY

-
-
-

-

-
-
-
-
-
-
-
-

1
\*

-

-
-

-
-

F

-

F
..!--

-

d

-

/.\\
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-28-

ECONOtfi C' A}TALYSIS SPECIFICATION SI'!'II{ARY

{partE ,& Laborl E\rllv Installed and oDeratlonax

Pre-Cut

-

statloa l.lne Card
8 Station (25001

16 Statton (2500)
3

Station Llne Card
8 Statlon (EKf)

16 Statton {EKtr)

Post-Cut
trffiEfiiFl

l--

I

I

\,

co Trunks Card
{ truahs
I frunhs

fouch Tone Receiver/Register

Network Card

Card Carrler/Shelf

Sing1e Line Telephone

Electronlc Feature Set

Destgn Engineering Charge

Systenr Programning Charge

termlnal Port CarA
Grmfnaf (work gtatlon)

liloves and Changes:

Terninal and
Slngle Line to Prewired-Loc'
el;Etronic KeY set Prewired
Software Changes to statlons
softhtare dhanges to SYstem

-t-

IrtaigtenaDce:

Fl.rst Year Software
Fiist-Year llardware
Second tear Software
Second Year llardrrare

Cost

__t

CRMAPPO1 ST
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I l1Ii-, :r,1..,1I,1';.t " -"1'!.' i'1' )
a,t,,:t1. .\.,:i ,,''.ti:1.'... 't: i,t .i i;i .-.

!f,nitei filatex {'rrur| "J Af Yealx
' FoR THE DtsrRlcr oF Cot-uMete clRculr

No. 15-12'11

ACA lnternational,

Petitioner

V.

Federal Communications Commission and

United States of America,

ResPondents

Cavalry Portfolio Services, LLC' et al"
lntervenors

SePtember Term, 2016

FCC-80FR61129
FCC-|5-72

Filed On: September 15, 2016 ltosselsl

Consolidated with 15-1218, 15'1244'
ts-lzgo, 1 5-1 304, 1 5-1 306, 15-131 1'

r s-t 5i g, r s-r 314, 15-144a, 15-1441

o DER

Uponconsiderationoftherequestsforjudicialnoticefiledbyproseamicus
curiae Chades R. Messer, it is

oRDERED that the requests be deferred pending further order of the court'

Per Guriam

FOR THE COURT:
Mark J. Langer, Clerk

BY lsl
Michael C. McGrail
Deputy Clerk

GRMAPPO1S9



1:a,i.!:. , ) ."1 ., i..: ,,.,\ ., .: r.., ' i.:. .i

lHnttpb #latBs 6'surt sf Af Yealxt Fin tHr DlsrRlcr or Colurvtatn CtRcutt

September Term,2A17No. 1 5-1211

ACA lnternational,

Petitioner

V.

Federal Communications Commission and

United States of America,

ResPondents

Cavalry Portfolio Services, LLC, et al''
lntervenors

FCC-15'72
FCC-80FR61129

Filed On: March 16,2018

Consolidated with 15-1218, 15-1244,
IS-lmo, 1 5-1 304, 1 5-',1 306, 15-1q11.,

i s-r 5i g', 1s-1314, 15-1440, 15-1441

BEFORE: Srinivasan and pillard, Circuit Judges; Edwards, Senior Circuit Judge

ORDER

Upon consideration of the requests for judicial notice filed by pro se amicus curiae

Charles R. Messer, it is

oRDERED that the motion be dismissed as moot in light of the court's opinion

issued herein this date'

Per Cu

FOR THE COURT:
Mark J. Langer, Clerk

lsl
Ken Meadows
Deputy Clerk

BY

CRMAPPOI90



Ferlcral Colntttunicatitltts Cotn tnission ]''cc t5-72

Congress passeil thc"l'elcphonc Corrsuurcr Protection Acr ('lCI'}A) [o crack dolvn on itttrusive

tcleurarketcrs and over-the-phonu scattl artists. lt pLohibits telemarkcting in violation olouI Do-Not-Call

rulcs and prolribits ony p"rrlri irour urakittg calls trsing thc tools that lelcnrarkcters lrad at thcir disposal in

ig9i. nnd thc TClrAincludcs a thrce-proug onfiorcemcnt nrecharlisln Ior lenredyirlg violations: .States,

rhe FCC, and ind.ividual consunlcrs can all takc illegal telenlarkctcrs to cotrrt rvith statutory penalties

starting at $500 pcr violation.sil

Yet problems pcrsisr. I-asl year, lltc ICC reccivccl 9(r,288 cornplaints for violations of lederal

Do,Not-Cali rulcs, uroi'e thau any o;hcr catcgory of complaints.tto On June I 0, the Senatc Spccial

Conrmittee on Aging tretO n frearing on enctirig the epittemic of illegal tclc'rarketing calls'srt At that

trearing, ihe Att.omey Cenerai of M-issouri tesiifiecl tlrat the nuutber orre cornplaittt olhis consiitr'rcnts is

illegal telcmarkcting. His otficc alone received trtorc lhan 52,000 telemarketing corrrplaints in 2014's5(

And the Fcdcral Trade Co'rnrission has rePorted that "iucreasilrgly. fraudsters, who olten hide in othcr

countries in an atteurpt ,o 
"r.op" 

detection and punishrncnt, makc lobocalls that harass and defraud

cor]surners." The FT-C nuOa ti o, a single sca,n artist ntadc over 8 nillion deceptive robocalls to

Atnericans.si?

The boitorn line is this: Far too nlany Amcricans arc rcceiving far too many frartdulent

tclernarketing calls. I know because my family and I gct them on our cellphones during thc day and on

;;; it; ph"ones at nighr' It's a problcur that's only gctting worsc

AnrJ none of this should bc news to the FCC. As I remarked in this very room back in January:

.,Unwanted telemarketing calls in violation of the National Do-Not-Call Registry arc on the rise' ln lact,

such complaints madc up almost ao perccnt of consumer conrplaints in our latest rcport- and the nnmbcr

of cornplai'ts jurnp",t .lrair',,,tically last year ft'om l9,303 in tlre first quartcr lo34'425 in the tliird' Let's

;;- ;;;;;;i;;j;;l;8 wh;r has the Cornirrission donc since thcn lo enlorcc the rules? lt has issucd a

,lngt" 
"itutiun 

to a si'gle potential violat,r of lederal Dtl-Not-Call rules tse That's nert going to soive the

problern.

Thc courts havcn,t bcen better. l'hc TCPA's privatc right ofaction and $500 statutory penalty

"outA 
in"entiuize plaintifls io gn atier the illcgal lelet.arketers, the over-t1e-phorle scarn artists, and lhe

I)ISStrN1'INC S"I'A'I'IiNI ENT O F

C]OMI\{ISSIONER A.IIl' I'AI

Ile: ltt thc Mnilcr of Rrdes nttl Reguktliotts Intplcnenling lhe'I'eleplrctrc Consuner I',rotecliot't tlct of

1991, CG Docket No. 02-278, \\/C Docket No' 07-135

55r 47 U.S.C. $$ 22?(b)(3), zzTk)6\227(g), sol(b).

55o.See l-CC, Quartcrly Reports - Consumcr Iuqrrirics and Oomplaints, hllP:/lgo usa gov/lVFkB (srrtnniing

cc,mplaints iui zOl+ i.o* il," "'l'op Conrplaint Subiects" tablcs)'

,.r llcaring belore lJ.S. Scnare Special (,)ornrnitlcc orr Aging, "Ringing ollthe l{ook: Ilxarnining thc Prolifcration of

IJnwanteciCalls" (Jtrne 10. 2a)5j, availuhle rrt htlp:llgo usa gov/3u'VHY'

.156 Ovcrview olstatcllleltt olAttorncy cene|al ChLis Kostel. Spccial cortttnittce on Aging Panel Discrrssion, at I

(June 10, 2015). avoitahla ar http:/go usa'gov/3VFkQ'

,is, l,ctlcral Tracle Cornnrisston, Preparetl Stalelllcnt on Ciorlrbatling lllegal Robocalls: Itritiatives k) End the

ljprdenric, Ll'itcd States Scn,,te Special {"'oninrittec on Aging. at 4 (June I 0, 201 5)' rtvailable at

http:tgo.usa.govl3Vlikw
,.* statenrent ot Conunissi<lner.A.1it lrai on l:clcl coltsutner llolp celtter: A Neri'Consttnter Oatcway ('lan' 29,20.l5)'

at,ai! a bI e al http://go Lrsa.goi'/3VF9k'

51'.) f-recEttt.;.conr /,2: , l'-ile No. EII-l'clD-13-0000?717' ciratlon and orcler' 30 I'-cc Rcd 2659 (Bnf- Bur' 2015)'

8072

CRMAPPOl9l



Iiederal C'otn m u uications Com tnission FCC t5-72

loreign lrairdsters. Llut tLial lawycrs have lound legitirnatc. clotlcstic busitiesscs a tlruch mole plo{itable

turg.i. A, Adonis Hof{lnan, lbriler Chicf olstaf 1'ao Cotltnissioner Clybtrrn, reccntly $'ro{e itl 'fhe lilq.l!

Stieet Jout.nal, a tr.ial lawyei can collect about $2.4 rnillion per sLrit by (argctirtg Arlrericon compattics id'

So it's no surprise the'I'CPA has bccorrre the poster child fbr larvsuit abusc, with lltc rtttntbcr ol'TCPA

cascsfilecl .nihy.urskyrocketinglrom l4in2008to l,908inthe llrsttrincuronthsof 2014.

l1crc's one exarrple. 'Ihc l,os Angcles l-akers oJlbred its filns a ftrn opporrLrnity: Send a text-

lncssag€ to the tcalu, and you nrigbt get to place a pelsonaliz-ed nlcssage on the.lurnbotron at the Staples

Centerl 'l'hc Lakers acknowle<lged receipt tt1'cach text rvith a rcply nraking clear that not every nlessage

rvoul<1 appear on the .lumbotron. The trial bar's response? A class-action lawstril clainiing tlral every

autonrated text response was a violatiotr ol the 1'CPA'

Or herc's another. TaxiMagic. a precursor to Uber, scnt confinnatoly lcxt 1119ssages to cuslolllels

who callecl ltrr a cab. Iiach gressage indicated thc cab's nunrber and rvhen tlre cab was dispatched to the

cgstolrer's location. Did custqrrrers appreciate this service? Surcly. But onc plaintilfs' attorney saw

iffitcad an opportirnity to 1;rofit, antl a class-action lawsuit swillly lbllowcd.

Son1e lawyers go ro riciiculous lengths to gcnerate new TCPA busincss. They have asked tzrmily

menrbers. liiends, ancl significant others to download catling, voicernail. and texting apps in order to sue

the courpanics bchind each app. Others have bought cheap, prepaid wireless phoncs so they cau sue atly

br-rsiness that calls thern by aicident. One nran in Califomia even hiled staff to log evety rvrong-nuntber

call he received, issue demand letters 10 purported violators, and negotiate settlcnlents Only afler he was

the lead plaintiffin over 600 larvsuits did the courts finally agree that he rvas a "vexatious litigant."

'fhe comrnon threacl here is that in practice tlre'I'CPA has strayed {'ar from its original Purpose,

AntI the FCC has (lre power to fix that. We could be taking aggressive onforcetnent action ngainst thosc

who violate ihe lederal Do-Not-Call rules. We could be establishing a safe harbor so that carriers could

block spoofed calls frotx overseas without fear o{'liability. And rve could be shutting down the abusive

lawsuits by closing thc lcgal loopholes that trial 16q,y0rs have exploited to target legitimate

communicati<lns between businesses attd consumers'

lnstcad, the Order takes the opposile tack. Rather than focus on thc illegal telernarketing calls

that consumers really care about, rhe Older trvists thc law's words evelr t'urther to target useful

corrrrnunications betrveen legitirnate businesses and the.ir crtstomers.J6' This Order will rnake abuse olthe

TCpA nruch, rnuch easier. And the prirnary beneficiaries will be triat lawyers, not the American public.

I respectfully dissent.

560 Adonis Hoffrnan, "Sorry, Wrong Numbcr, Now Pay Uyt," The Hloll Stre'e! Jottrnol (.lunc I6' 2015), available at

htip://on.wsj.cornllCuwf\,iJ; ,yee al.s<t.lohn Eggerton, "FCC's I{ot'fmarr Looks llack. Moves Fotrvard," Broadca.tting

&'Cabta (Mar. 23, 2015), atctilable ar hup://bit.ly/IGEQYNR (quoting Holfman as saying "This consumcr

prolcction, anti-tciemarkctinB, statute has been leveraged by aggressive ptaintilfs' lawyers to line thcir pockets

iavishly with millions. while-consunrers usrrally gct peanuts. . . . I think the TCPA shor'rld be known b)'its real

,.rony. .'l'otal CashfbrPlaintilfs'Attorneys.'Thisisjustoneexatnple wlterelhepublicinte|estisnotbeing

advanced responsibly.").
ii'l'ir. Or,/n,.rrotes ihai the.,TCpr\ rnakes ir unlarvlul for any business-'legitirnate' (rr not--to rnake robocalls thal

tlo not cornply rvith ttre provisions ol ihe stalule." order at Dote 6. Of course it doesi rare is lhe sialute that limits ils

scopetooniyillegitinraiebusirresses.'lbepointisthatOru/errcdirectsthe I-CPA'saimau'ayfronlttndcsirable

p,u"ti"". 
"on1n1onlu 

used by telenralketers (tbe clinrination ofx'hich benellls cottsumers) and torvard desirablc

conrnrr.rnrcations belrveen businesses arrd consLrmers (litigation agaitlst which benefits trial la"ryels). As the vcry

narne nrakes clcar., thc TCIrA is a consut)ter plotcctiott stalttte, ttot a trial-lauryer ploteotion statule.
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Thc Ot'de.rdlarnatically cxpands thc ICPA's reach' 'l'hc'I'CPA prohibrts a pelson lronr urnking

.,anv call., lo a n-robile phonc, "using any aulottral.ic tcleplxrnc tlialing systcrn,"s/'r excepl irr ccrtain dolincd

circu'rstanccs, 'l'ho statutc d"if it". 
"t-' 

iautomalic, tclep6onc ciialing systcrn" 61; "Lrquipmcnt r'vhich has the

capacity-(A) to storc u. f,u,1,,". tclcphollc rlutnbers to be called, using a ratrdonl or scqucntial nuntbcr

g"i,.rri.r, ,-'a tgi r" ai.r i,"i-'-n'.,rnbcl*."st'r As thrce separntc pctitions oxplain, t|ial larvyers havc sortght

t0 apply tfris protribitioli to eqttiplncn t thal l:(tnnol 
stol'c or pt'odttcc tcleplronc llt'ttllbcrs to be called using a

randorr or scque.tial u*uir"l f"u., otor- ancl tSat crnnot rJial sucli nurnbcrs.5('o

1'hat position is flatly inconsis{ent *'ith_ rhe TCPA, The sta{ute lays out two things that an

antomatic tclcphonc ttialing sy.r"nt u'rllst bc nble to do or, to uso thc statlltory terlll' llrust lrave lhc

:;;il;,;;;;;; lia piJce-of equipnlenr carl?o/ rlo those lwo things-if it conrtot storc or produce

t.l-"irh"; nurrrbcrs to bc callcd using'a randotn or se(lucntial nu'rbcr goncrator and ifit cannot di^l such

nuurl.ers-tlrcn horv cart rt possibly incct the 
't"tt'tt"y 

ciefinition? Il callnot' To use an analogy' does a

;;;-;;ii.t bucket havc thc cap:rciiy to lrol<l lwo gallons olwatcr? of coursc not'

That,s long been tlrc FC]C's approach. Whcn the Cournrissiorr first intcrpreted the statute in 1992,

it concludcd that the lrrohibititxrs on ,ri,]g aulonratic telephone dialirrg systcms "clearly do not apply to

ii,".ii",,, iit" .sp""d'diali,ig,l .ca1 forwaiding,' or public ielcphone delayed lnessagc scrviccsll, becauso

tlre rrurrbers callcd are ro,i'r'*ro,.2tno i,, o ro,r-ium or.sequentialfa,shion."s66 lndocd, irl that samc order,

the Cornmission ntadc 
"l"or'that 

calls nor "dialcd ttsing a randotn oI sequential nutnber gcncrator" "are

not autodialer calls."i6?

Confirnringthisinterpretation(rviratsollleproponentscal|the..prcsentcapacity,'or..present
ability,,il;;;;;,i ;;ih" uotutn,y 6efinition's .se of tlte prcscnt lcnse and indicative rnood' An

56'47 u.s.c:. $ 22?(bXlXAXiii)-

,0.4?u.s.c.$227(axl). Arandor:rnulnbcf generatcstlumbersrantlolnly: 555-3455,86?-5309,cic' Ascquential

number geuerator gcnerates ntttnbers iu sequetrce: 555-3455' 555'3456' etc'

,,{.lexrMc, lnc. Petition for'Expeclitod Dcclaratory Ruling and Clarification, CG Docket No' 02'278 (Mar' l8'

201;l;a;i;.irtk, Ltcl. perit,uritirr.Expcciitetl Declaratoq, Ruling, cG f)ocker No. 02-278 (Oct.28'2013)t

prolcssional Association f", ;;.;;;'E"gagcmenr Petirion ftrr F.xpcdited I)eclaratory Ruling ancvor Expcditcd

Rulernaking, (lG Dockct Ncr' 02-278 (Oct 1 8' 201 3)'

i65 See Wcbstcr's Ncw Internatronal Dictionary at 39(r (2'n ect' 1958) (dcfining "capacity" in relevant part to moan

.,po-"*,". oir"."ioing, .ontoiniirg,-o, nirortting,: "extent of room or space''' "ability"' "capability"' or "maximum

outpul").
,r,uRulasontl RegulationsIntplcrrenfingtltc'l'cleplt<tn.e^('onsttmarProtcctionAct$l99l'CCDocketNo 

92-90'

n.p".t 
^"a 

Oia.i, f fcc nci gf:z' xi7(r' para 4J (1992) (cmphasis added)'

tn' Id. at 8773,pata' 39.

56 sae, e.14.,chanrber Cornurcnts on PACt: Petili.n al 5; Cil conrnrents on clide Pctition at 3-4i Covinglon

Conrrnents on pACll petition at 4--51 I)ll{EC"fV Conrnrcnts on PACE Pctilion at 2' 3; Fowlcr Contmettts on PAC!'

petition at l; Glidc neply t-:ornments on l>AcF, Pelition al 6; Globcl cotnnrcnts on PAcF' Petition 
't 

2i lntcntet

Associalion Conmcttts un f.^tftl. Petition ar l-3: NCI ttsR ltcply Comnrenrs on PACE Pctition al 2; N jcor

Col'rnents.n PACE f'eritio''aii; floble Systcrns Cotrnrents on Gljde Pctitiort at4i Ptrth Con'lments on Glide

petirion at 22:Twilioconr,n.ni, on ciitte pcrition ar l3; Youlr4ail Reply comrnenls on l)ACE Petition at 4; Lcttcr

tiorn]vlouicaS.Desar,cnunrct iowells[;:rrgo,toMarlencH. l)orrch,Secretary. 1;(t],CCDockct No 02'278'at

f-"itj"""if,ZOf5);Lctterto,nSt"u.nA rirrgustino.Counsel toliiveg, Inc'toMarleneLl'Dortch'Sccfetary'

FCC, CC Docket No. 02-zts.ai l-2 (June I l,-2015)l Lettcr liont Mo'ica S f)csai' CounseI to ACA Internatiorral'

ro Marlcne 6. Dorrch, s".r.;;;, Fai, cc Dockct No. 02-27ti, ar 2.6 (.l1ne I l, 2015): Lcttcr liom Stcplranic L"

ptrtley, vice Presiricnt un.r ,qrro"iur" Gcneral c-ottnsel. to Nlarlene Il Dortch' Sccretaly' I;CC' CG Dockct No 02-

218,at2. -a(junc 10, z0lsl; Jrii"itionr Jcnnit'er D. Ftinclin. counsel ro Sirius XN'l Radio, lnc.. to Marlene l{.
"o"riJr, 

S".t.,ow. rbc' cC Dockct No' 02-273'&t2 (JLrrre 8' 201-5)'
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lie dera

0u{olliatio tclcphone (lialingsystcni is "equtprttcttl rvhiclt has the capacity" to dial randotlr or sequet}tial

|tuntbcrs,r,", rrrcaning,tlo, rir*nl actttally can dial srrch nlttrtbers al the tilnc tlic call is rnadc' Had

congrcss rvanrcrl ru ,rrgu"t^"iu-.',l.ii; ;;l'il;r;" aioting sysrcrl'r n'rorc, broadly it-coultl havc <lone so by

adding tcnses and uroods, O.t,.irg it as "cc*riprrrent t'''niJn itus' has had' or coultl have thc capacity."5)"

Butitdidn'(.Wertuuslr'cspccttheprccisccontoursoftl-restntutcthatCongressenacted'tt'

The ordcrrcaclrcs the contraly conclusion and holcls thal thc tcrllr "autorllatic teleplrone dialing

systern,, inclgde-s "quip*rui 
ttto tcanrtittprescutly store or pt'otlttce tclcphone nuurbcrs lo be ca'llcd trsing a

ranclorn or scqnential nun-,uai gencrator ind thnt cannot prcsenlly dial srtch ttutnbcrs' 'l'he apparent tcst 1s

rvherher tlrcrc is ,,morc th;; it .nr"ti"ur potential that thc cquipment coultj be modiilcd h satisly thc

:;',;.rdi;;;;a.ii,".iiio,'.""''.io fut it ki.diy, the orctar's intcrprclatitxr is a bit ola nress'

Fot one,it dramatically rJeparls lrom thc ordinary rrse ol thc term "capacity'" Although thc

orrla' points to dictionaries-i"'..-ig".tir',o, thc worcl "capacity" nlcans "the potential or suitabilrtY for

holding, storing, o, 
"""unr"rrloau,ii-r;;tt; 

,no." dcfinitions in lact undcnnine lhe Orler' s conclusion' No

ore would say that, .r""-goiion it.-cket has.the "potcntial <;r suitability for holding' storing' or

acconrmodatinE'truo g"tt-oirs of water just b..u,''" lt 
"nuld 

be rnodillecl to holcl two gallons Nor rvorrld

anyone argue that r-n,oU"o"u'l'i"j6 in bi""n 13ay, Wisco'sin. *'hich can seat 80'000 people' has tlre

capacity (i,c.. the ..porcntiai 
"i 

,riouiritv"l ,o ,"n, ull 104,0b0 c.een i3ay residents just becanse it could

be nrodifie6 to havc tf,ur *uJf,' ;;;;;;:,t' Thc question oi a thing's capacity is whcther it can do

somcthing presently, not wilcthcr it ciuld be urodified to do sornetlting later on'

l,.or anolher,thc ()rder,Sexpansivc reading of the terrlr.,capacity'' tr.anstbrms the TC]PA fiotn a

statutory rifle-s,ot torg.tiig rf..ii,.'"onrpnni"' tlrat rnarket thcir sci'ices tlirorrgh autonlatcd randonl or

scq.e'rial diali'g into t,, ,?,rtiJiii.rtlc shotgun hlast covcring virl'ally all cortrtnutticalio.s de''ices'

Think abour it. lt's trrvrrllo',to*ut,,ra un rpp, updut" suft*ol". or wriic a l'ew lincs of code that would

nrodify a phone to did ,;;;;;";r"fr"ntiui nu,',U"tt' So utr<jer the orcler's reading o1'thc TCPA' eaclt

and every snrartp5onc, t,,iri"i, v"rp pirone, calring app, texting app- prclty lnuch any calling devicc or-.

s'ftwarc-enable4 I'eatuLc ;1il," not u 
.t.utury-dial;tro;e"s?i-is irri auromatic telephonc dialing systcnr'''"

'6e 47 u.s.c. g 2z?(aX I ).

',,'See,e.g',UtlitetlStatesl,'lVil,t<'1n,503U,S.32g'333^.(|gg2)(..Congrcss'useolaverbtenseissignificantin
corrsrnringstatutes."); ct t''"v"tii'i'iiiiili"u'tu.' Ci"'up'i'ik.oI:.ti'Fou1.ari11'Inc','434U'S 49'57(1987)

(,.oongress could 
'ave 

ptrror.iir, ..qrircment in language ihar lo,rkcd to thc past ' ' , hut it did not choose this

readily availablo oPtion ")'

slt Sae ltagsdoh, t,. W'olverine Wortd lltida, lnt:.,535 
Y,,t --*t' 

93 94 (2002) (cxplaining that "like any key tertn iD an

i ntportant piecc ol. legislation, thc Istatutory provisi.on rn question] u,as the rcsttll of comllronlisc bclrr,con SroupS

with 
'rarkerl 

bul divergent i,,i.r..r'* iu rhc iont,:srcd pro'isir.ur" an<l thal "{clourts and agencics must rcspecl ar)d gr\'e

cllbct to these sorts or.unqrr',r",.r"i*"r;:j, ,"" ritr:"r,tiF. Mau'ing. secon4-Generotion Texlualisnr' 9tl cal l-' Rcv-

12g7, 1309-,1? (2010) (arguingir,rir*p..ti,rg legislali'e.",trpi,^i." means tha( courts "mrtst rcspect tho level ol

;;;;i"j;; ^, 
wtri"n tne tegislature exprcsscs its policics")'

5'2 o, du, at para. 1 8

s1t See )rder at Para. 19'

51a'lbe ().tler responds that lhe ilralogy is "intpt" becruse "rtrodem dialing eqrriprncnt can olten be modilied

rerrrorely without t5c 
"nnr, 

n,rA iori 
"}oJ,ring 

physical sp1ce 1o nn existing struclure"' Ortler aL lrara' l6 'l'his

rrrissesrhepoint. lfaskctl ,h;;;i;;;;p,,citlollamtreauFicltl'noottewoulcl firststudywhetheronecottldscal

lnorcthanS0'000..rvithorrt,r,"*rion"onacosiolatltlingphysicalspacc,'(perlral>sbyadd.ingbenchcs)'lnstead'
they'd tespond with boq''tonv ti'" ttnttiuttr could seat as is' withL)i'|1 rl/?'l rnodificatiott'

t" ordo, al para. 1 8.

,76 lntleed, tlre Orlcr bollr ackn.rvledges tbat srnartllltones are su'cpl in uncler. its rcading' Ordar itt para 2 l 
' 
lnd

explicitly swecps in alI ]ntcrnel-to-Pholrc tcxl n]cssagcs via errtail ol,via o rvcb p<>rta1. Ord<:r at para. l l l.
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Such a rcading ol'thc statutc sub"iccts not.irt'st businesses and tclcnlar-ketors but alnrost all oLrr

citizctts to liability rbr, 
"""';lo;;;o""t'un'tutit'ns 

( nc nccd not bother rvith tllc legislotiVe history to

realize t6at larvnrakc's did not intclrtl ttt inlcr'{e.c with "ttxpcctccl or desired cornnrttnicaliotls betwectl

busincsses and their aur,o,.'',a,,r.i"" Arrj onc nced trol ltc vcrsetl in tlre canon o1'go351i1utitrnal

a'oidancejTs 1o knolr, ,fto, ,,,rrrU and atlnrinistrativc agcncics tr<-rrmlllly 
-eschew 

Statutory intcrplclatiOns

that chill thc spccch o[evcr.y Aurcrican lhat owns a pltonc tto Yct the ordr:r's interpfetation does

prccisely that,

Let ntc givc just one cxample. Jitn nrects Jatte at a party 'l'he next day' hc rvants to lollow np on

thcir con'crsation an6 ask her o't ibr. luncrlr. llc gots ho, cellphone ttutnbcr tiorlr a muhtal liie nd and tcxts

her fi.onr his srnartplone prrtrt"i t" lhe Ortler,litttlas vioiated the'l'CiPA' and Jane cotrld sue hinr lor

$500 in statlltory danrages'

In response, ll.rc ordertclls snrarlphonc owllers noi 10 worl): "wc have tto cvidencc thal lricnds'

relatives, and conrparrics *i,f-t *friJ .unr,,,n.,, do business llnll thosc calls tttrwantcd antl take lcgal

action against the calling "",tt"ttt". 
"'* That's little solacc' 'l'hcre is no evitlence of srnartphone class-

acrion suits yet because n" o"" ir., tr,"ught thc'lcPA prohibircd tlrc ordinary use o1'smartphones--at

least not bcfore now" N"; ,h;t-;h;y .lo,'ih" lurvsuits irrc surc to lbll'u'.581

T|tc ortlertlien protcsts that inte4lrcting thc stalutc t() lnean rr,hat it says-that atliomatic

tclephonc rlialing equipnr;;i;r; ;" r;lc^to dial rardorn or seqttential llu,rbers-I'co,ld render the

TcPA'sprotectiOnslargelynrcaninglcssby(:nsuringthatlittleornotrtoderntlialirrgeqtripmentrvtltrltlfit
rhc starurory trcfirrition "ii,;;;i;i;r.r"ii 

tt,,, rvhit the com'rissiou <iee,rs dc'car is in |act a vicrory lor

consr.rnlcl.s. congress 
""pr"rrrv 

in.geted equipment tlrat enables telemarketers to dial randorn or

sequeutial 
'unrbers 

i" ,t'"iirli. tTcotters lrau" aba'tlonecl that cquipmcnt' then thc'fCl'A has

accornplished rhe precisc ;";i c;";r;;r,s:r gur lbr. it. And if the FCC wishes !o take action agaiust ucwer

technologies bcyond thc T-CPA's Uiitiwl"t<, it ntust get express ar-rthorization ttorn Congrcss-tlot nrakc

up tlrc law as it goes along'

Fede ral Cotnrnunicatiotrs Conrmission FCC I5-?2

57r Roport of tlrc lJnergy attd Colnnlerce Coutlnittee ol'1he U.S. llouse olRcprescntatives' I{'R' Rcp' 102-317,at 17

8076

(1991) (liorrse llcPort)'

s1s 
see clark v. lvlortinez,,54 3 u. s. 3 7 I , 3 g 1 (2005) (describing thc canon as "a tool for choosing between

comneting plausiblc interpreratiolls ofa statutory tcxl, Iesting in the reasonable presun'rption lhat congress did not

;il;il;"ii;;;;.t*" "'rtltrt 
raises serious constitutional doutrts")'

5?e See U.S. Collsl. ameud. I ("Cttngrcss shall nrakc no iarv ' abridging the lieedoln of speeclr ' ' ")' Notably' thc

constiturional question', 
""t 

*-rr"iii.t ir]i.t i,tnrpr."ti"n of thc'l'cl'A rvould rneet the less strict standard governing

,.cornnrercial spcech,,,see Cnn,,rotlltrrtrurtG,ti;qlilectricCttrp.t,.Puhlir:Servi<:eCommissionof'Nev'I'ork'447

U.S. 557, 562,63 (l9ti0), b.;;;;;,n{r ii:pe rostricts the ilaking o1'"rrtr't'call"--not just commercial calls-using an

auromarictelephonedi.li"g;;;;;;'+irj.sc szzt(uxrlte)(cnplrasisaclderl) lnstcad'thcquestionisrvhether

rlris interpretatiou i, ,,non.oruty-ioiior.<t ru ."ru.thc.goverrtnrcni's icgitinratc, colllen!-netltral intercsts " It"?rd v'

RockAgain,st]laci,sm'49|u.s.rel.798(1989). llowcoul<l onyon"un!j*.l.thatquestiollintheaffirmalivcgivcn

that the rnajoriry ut A*.r,.rnl'"niry r .*,lttprton. (rvhat l'e or'tlar notv labels a' aulomatic tclephone dialing

systcrl) in thcil Pockc!s?

tr" ord", at para. 2 I.

5*, This is undcrscored by tltc order 11sslf. which opcnslly cnrphasrz.ing its positio.n that thc TCPA applies not "iust

Itol brld aclors attctnplillg," p"'*tt",.' n,,ud-s' but also,Ito] 'lcgitirrratc businesses' cmplt;yi|]g calling practiccs tltar

:;;*;.;;';;(l(,t;"J,io,i,t,tJ,'l u,,a ttrar thc FC( ..[rasj ilor vit.rvcrl 'lcgitinrate husinesses as son]eho$'e{enrpl

hnm the sratutc, nor ao we ao ,"',".1rr,.'; ;r,u,, .r nnrc 6. l laving openecl the tloor $'ide, the agency ca'r)ol then

rtfnrf ai- ,".ittia, onlong rt'no tulo '.ot'ltl ha'c c l-lnallcial incetttive to walk throrrgh it'

3t2 Orcler al Para.20
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Ncxt, thc O'c1r:r'secks refirgc in Conrnlission precedetlt, claillringthat it has "alrcady twicc

oOa..sr"ait',e i."uc.,,,*, N'rluirc. illor",*o rulings both irtvolvecl "pledictive dialcls," rvlrich the FCC

described as having,,thc capacity to stotc oL pLocl,,.'c nuutbers and dial thosc ttuubers at ratldour, in

,"qr"*,i"r urcler, oi lronr "[n*6.r" 
of nurrrbers."t*u In 2003, the I.CC explained tlrat pairing autotlratic

;;6i; dialing ecpripmcnt "rvith preclictivc dialing softrvarc and a database of nrttnbers" (and calling

the cor.nbination a predictive dialerj would not excltxlc that equipment from tlte stanrtoty prohibition 
j$s

And in 2008, thc I]CC lound that using su"lt ecluipment was still prohibited cven "when it dials ntml:crs

t or .u.to,ri",. tclephone lisls" and noi "r'ando'rly or sequcntially."t*n. Titc key issue in each decision u'as

ifrol,fr. equipmcnt frad the cttpocity to dial randonr or scqucntial nuntbers at the time of tlie call' eve' if
;il;; ;^lr".li was not in fact usecl. Or, as lhe Cotnmission phrased it later, it doesu't maLter "r'vhether or

not the nunrbers call{rd actually are randomly or sequcntialiy gcnerated or come lionr a calling l'st"53r' if
thc cquipmcnt has the requisitc capacity, it'i an autonratic telephonc dialing systetlt That's exactly rvhal

the stature rcquires, and ii's a far cry fi.onr the issue rvc confrorrt hcrc.

In short, we shoukl read thc TCPA to nrean rvltat it saysl Equipnrcnt that callnot stole' produce'

or dial a random or r.qu",r,iul telephone ttuurber does uot qualily as an autotnatic telephone dialing

,iri.rn U""ou.c it does not haye the capacify to store' produce, or dial a randonr or sequential telephone

nunrbcr.'1heOrder'scontraryreadinfissirretosparke'rrdlesslitigation,tothedetrimentofconsuurers
and the legitintate brrsincsses that wanl to coutnrttnicale with ihcrn'

II.

The A.deropens the floodgatcs to rnorc TCPA litigation againsl good-faith actors for anothsr

reason as rvell. '['here i. no tcpa iluu;tity iI'a caller obtains the "prior express consent olthe called

o*i;.;';; Accordingly, nrany businesses only.call consurners who have gi,"en their prior express conserlt'

Bul consunrcrs otten give uf theiiphonc nu*b"t, and those numbers are then reassigned to other people'

And when that happens, 
"oirlrn1"tt 

tlon't preentptively contact every business- to which they have giverl

their numbcr 1o inlonn them of the change. so even tire rnost rvell-intentioned and well-infonned

business rvill sometimcs call a nutnber tllat's been reassigncd to a new person' After all' over 37 nlillion

tclephone nurnbers are reassigned cach year."o And no authori(ativc database--certaiuly nol one

rnaintained or o'erseen uy tr,,! riCC, which has plenary aulhority over phone numbers---exists to "track all

disconnected or ,"assign"d telephone nutnbers" or "link[] all consumer nallles with their telephone

nuntbers."5"' As {bur separat" ietitions explain, trial lawyers have sor'rght to apply a strict liabilify

s*t ordn, at para. l 5

,ro R,Jlu, oncl Regukttions ImPlemenling lhe Tttlephonc.Cttnsunter Proteclittn Act of l99l' CG Docket No' 02-278'

nepoJanO Oraer, r A FCC Rcd 14014;i 4091, para' l 3 I QA$) Q003 TCPA Order)'

ioj 
Sec id. ot 14092, Para. 133.

,*6 Rrries antl Reguktlions lmplementing the Telephone Consrtnter Proteclion Act oJ l99l: llequesr o! ACA

International for cloriJicatio,n and Deilr,ratory Rttling,CG Docket No. 02-278, Declaratory Ruling. 23 l;cc Rcd

559, 566, ytara. 12 (2005) (2008 TCPA Order)'

ssl Int.tlenrettration o{ t he Mitldle Class 'I'ox RelieJ' and ,lob crettlirtrt At:t o/' 20 } 2 ; Eslablishrnent o/ a Pttblic Salbt'v

Answ'e riing lroint nu-Nor-Coii tlr,gi.str)), CG Doci<ct No. | 2- l 29, Reporl antl ordcr, 27 FCC Rcd I 36 I -5' I 3629' para'

29 {2012).
,rr47U.S.C.g227(bXrXA); seealso4?U.S.Cl.s\227(bXlXB)(onlyprohibitingcallsmacle"$'ithouttheprior
express consent ofthe called party")'

,re Alysso Abkowirz, 
.,Wrong Number'J Blanre Companies' llecyclin-e," T'he l4/alt Slree.l Journu! (Dec. 1,201 l),

avuil ahl e o/ http://on.rvsj.cotn/l'f xnrorvl'

,,0 [-ett"r lionr Richard L. Fruchterntatl, Associale General Cr)unsel to Ncustar' to Marlene l{' Dorfch' Secretary'

F'CC, CC Dockct No. 02-27 ,\, at I (Feb 5' 201 5)'
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rllnurticatiotls Colnlnission FCC I5.?2
I,'ederal Co

staltdartl on goocl,lhith actots'- 'so evetr if a colllpally lras no rcason to knorv that il's calling a u'rong

rrurtrbet, it'll bc liable'5el

lnrposingstrictliabilityisnotusr'tallylrorvt]tclawworks.lntieed,theCorrrtltissionhas
orc'irusry rujucrcrl ," ,,.|,";l;"ir;i;;';,i;;"itp rhar rv.urrl h;r'c irr'uscd srricr riatririty txr catcrs ,*s'

u..u'*,,,n"l.lltlrtslrisntlttltrct.lronra-lurtdlinckrarvtrelcssl)lltlttc.:.r:lnstcird.thctiC.t.cndrrrscdllrcvictv
that,.Iilt is a t']arvcd and unrcasotritble oonstrrrctiorr trl;ttty tttttll" tt' rr:ittl il itt a lllillltlcr thill ilctttatttls lltc

i,r,purriUt"."t"r 'flrat logic should apply hcrc'

Porhaps lllore l0 tlrc point, thc statute takcs into account a caller's krlorvledge Recall tlrat the

statutc exolllpts calls "tnadc with tlie priot'cxprcss conscr]t o1'f hc callcd party " Intcql|cting thc tcml

,.called p,rry,,ro n.,.u,, tnJl*i.;,;",[;;;;i:,hat is. rhc parry cxpeclecl 10 answcf the call-'-is bv lar the

best rcilding ol'lhc stalute "'

Startwithanexanrpleofordinaryt'tsage.Yoltt.unclcrvritcsdolvnhistclclrhorlettutrrberloryou
and asks you ro give hi* ;:;tii;;; ;; ici'i rcnns "prior cxpfess conscnt"). lf vor-r dial that nttrnbcr,

whont woukl you say you arc calling? Your urlclc' olcoursc'

No ore woulcl say tlat thc answer depends on rvl.ro acrually answers the phonc lf your uncle 's

friend picks up, you'd tti ;;t; wcre calling yorrrlncle' So too if thcp-ll:]]"-i.: O'CO"U trp by the passcngcr

in vour unclc,s 
'chicle "; ;;, 

uncle's horiseguesr Nor woultl your xnswcr change il y.ur ttncle rvrotc

downttrewr.o*gnurnbct,itu"i".,i''ttfrtonJnnaso'lconcclseatrsrvcrcdit 
Whoisthccalledparlyin

each and cvery one or tn"J" ,ii*ti"*r' It's obviously rlie person you expected lo call (your uncle), not

,1o p"rrnn who actirally answers thc phonc'

An<lnooneu,ouldSay{hattheattswerdcper'rdsonwhoactrrallypayslbrtheservicc'ifyour
uncle and aunt share a lancllinc, you'd still say yoY were cal'ling yottr unclc even if your auut's nalne was

on the bill. And il.your uricle and aunt are on a wircless fanril! plan, it's still his nuniber you're dialing

e'cn il she,s picking ,,p ;;;;;;:'1,;oil,r. *ordr, ir doesn't ,rraite^vho thc actual subscriber is; wbat

mrt*t, wheriplacirlg a call is whonr you expect to answer'

Civenordinaryusage,itshouldbenosurpriscthatthei:CChasimplicitlyendorscdtlrisapproach
before. As thc Cornuriss'iili;;;;';td;, 

;totrt'1t' u'ireless nu.rbers providcd bv the callcd parlv ' ' ' are

rnadc with rhe 'prior 
"-;;;;;;i' 

,rf tt 
" 

calletl party "5e5 In otlor words' the called party is the person

who consentecl to a call ,,rJ ,rr. person who would ordinarily be cxpected to answcr^

5er ConsumcrBankcrsAssociationPctitionlbrDeclal{l()ryRuting'CGDocketN0.02-278(Scpt 
lg'20I-1); Ruhio's

l{cslaurant, Inc.pcririon,",g-p"jiiJo"clararoryn'lini,cGtr-oct<ettlo.02-218,(Aug 
15,2014); StageStorcs'

rnc. petirion ro.axpeditcci,'"itt;r,;;;;'i;;, c6 l;n"tli No. 02-278 (June 4,2014); L,nited llealthc'are Seri'ices'

Inc. Pcrition lbr I'lxpc<1irotl ;;;i;;;;6 nutin[' cc Dockct No 02-278 (Jan' I 6' 2014)'

,0, lrulesant)Ilagularionslmplcnertirrgilrc7e.r.q.tltrneConsrunerProtecliottAcloll99t'ccDocketNo 
02-278'

Order', 191'CCl Rcd 1q215, 19219, para e (ZUU )'

5" A,lrNeil v.|'ittrc lns. oo '205 
F 3d 179' 187 (5th Cir' 2000)'

sr, Most co.lnreiltcrs lerrn this the,'intentietl recipient'apPr'oach. sye,,c.y.'cIlA Petitiolr at 'l; AFSA conrtnents on

CllA pe.tition ot z; Nonproni.'io,rnr.u,., * Rubio's l',-'riiion at 4, 6:'I rvittcr Conttnents on Stage 
')etition 

al 9-11;

LgttcrtiolnMonicaS'p""i'Cnun'"ftoWcllsFargo'loMarlenellDortch'Sccrclary'FCC'CGDocketNo02-
278, at I (Jrrne ll,20l5);I:i;;';:",. nil,'r." s. I)esai, c,iorrnscl to AcA Intcrtratjo'al' to \4a.lcnc I{' Doftch'

Secretary, FCC, cc ou"r.i-Nu. 
'oz-ilt,' 

t6-7 (Ju,]: 1 I . 201 5): Lelter fiom Tracy 
.P' 

lr4arshrll' counscl to NRECA'

ro rvlarte'c ,. I)orLch, s.;;;;,;tli,i,c-oo"i*, Nu. i:z-ziri, nr 2 (Iune 10, 20ls); I-ctrcr fronl Monica S Dcsai'

Counsel to Abc|cronrbie aliiJr) C. and llollister Co ' io l\lu'i*nt li l)onch' Secretilry' I'CIC' CG l)ockctNr.r' 02-

2'?8,at l-4 (MaY 11,20 l5)'

st-, 200g TCp/ Onlcr,23 FCC ltcil ar 564. para. 9. T\e Ordttr tries to play gotcha b1'clainring lhilt thc nexl

serltcnceot.rhatsiir,c,,,li,l;;i;;;;;1,,,i,.r,,u' 
61rr1ipshcrc" ortlcrittnote 264 Noiqrrite 'l"halscnlcnce

srates that 
,,the provrsion oir."rr plrcne'nu,nb.r to r ctcci"ilor. (1 8.' as pilrt o{'a credit rtpplication' t"o'oittl'il,,rr.u. 

..t
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Tlrc expccted-rccipient approach rospccts Congress's intcnl thal tlrc'|'C.PA "balancfel tht: privacy

rights ol,the iniividual u,,l,1 th" conrnrercial speech rights olthc telcniarkelct'."5qd C)tt lltc otlt. llarrd, tlrc

eipecred-recipicnt appr"oach givcs individLrals the right lo stop t!n\vantcd, wrotrg-nttntberphone calls irr

tlelirstinstance, Once anirrdividual irrlornrsacallerthathe hasthe lvrortgnrttnbcr,tltccallcrcanno

lolger cxpcct 1r reaoh th<: party that consentod and no lougcr claitlt to have to consent Lo contini'te callirlg.

nni so ttie exlrcctcd-recipicnt approach rightfully sanctions thc bad ac{ors----oflen dcbt collcctorsjot-tha(

rcpcatcdly call alier an individual has told thernr thcy'vc gol the wlong nuutber.

On tire otlreL hancl, tlre expecterl-reoipient approaclt gives legitinrate businesses a cleat'and

administrable nieans olcoprplying with thc larv and cngaging iu "normal, expectcd or desired

cornntunications lrvithl their'custonrcr!."J'8 A good actor can rclttsc to call anyone without flrst se{:uring

an individual's consent, and a good actor can stop calling as soon as it leanls tlrat a nLrnrbcr is rvrong'

Althorrgh taking thesc steps nray not zrlways be easy, they arc itn adtninistrable tneans ol cornplying witlt

thc sratute and a way lor any legitiniate business (o cotlduct its coururutlications lawlirlly'

'l-hc cxpcctcd-rccipicnt approach also aligns the inccntives of all parlies [o u'elcotne lcgitimate

calls and punish bad bchavior. Businesses will have every incentiv.e to sccure prior express consent

befbre rnaking a call,ret to cnsurc that a nurnber is propet'ly dialed,6un and to stop calling as soon as they

leam that a numbcr is w;ong because those actions shie ld businesses lrotn strict liability. And the

approach givcs in<lividuals the incenlive to tell callers thal thcy've got lhe wrong ntrrrrber, leading ttr

fbwer intlusive calls.

Confirming tlrc expectcd-recipient interpretation is the canon olavoidance, which counsels that il
one intelpretation ot'a statule "would raise a rnultitude of constitutional problems, thc othcr sltould

prevail.,;()' Herc, the expected-recipient interpretation fosters uselill and desirable conrmuuicatious

t'cderal Cornrnunications Comtnission FCC r5-72

(.,.continued frorn previous

evidenccs prior express consent by the cell phonc subscriber regarding the debt." 2008 TCPA Order,23 FCC ltcd at

564,pan.9. Like the Previous sentence in that order, its clear import is thiit a creditor may rely on a debtor's

provision ofa numbcr to call that number (at least so long as the crcditor can reasonably expecl to rcach the deblor

at that nurnber). But the Order's alternative reading would eviscerate that reliance since the creditor would beconte

liable iJ the deblor wrolc down thc wrong numbcr or ifthe debtor was lrol the subscriber but instead the cusiornary

uscr. Sucharesultrvou{dbe<lolblystrangcsincelheOrduritselfclaimsthatthcTCPA"anticipates"areliance
interest on thc parl of oallc rs, Orcler al. note 3 l s, and the Order itsclf rejccts lhe notion that only thc srtbscriber can

consent to receiving calls, Order at para. 75.

sei llouse Report at 10.

tn, 5"", u.g., Letter from l\4argot Saunders, Counsel to National Consumer Law Ccnter, to Marlcne Dorloh.

Secrcrary;FCC, CG Docket No. 02-278, ar 9 (June 6,2014) ("The Consumer l'inancjal Protection Bureart's Annual

Rcporr ior 2013 shows that 33% oldebt collection conrplaints irrvoh,ed contjnued attcrrpts to collect debls not

orved. rvhich include colrplaiuts that the debt does lot belong to the person called"'); NCLC e/ z.ri' Contments oll

CtsA I'etition at 4: NCL(l et rt!, l\eply Commcnts oo (lllA Pelilio|r at 2'

1et H,.n,su Rcporl al 17 .

sry lndeed, the incentive to securc prior express cousent is greater than uttdcr a strict liability approach. Under the

expected-r.ecipient approach, consenl is nrore valulble becartse il is a shield from liability ior every call Itladc itt

goo.t t'oltt.,. lncontrast.stricrliabilityreducesconsent'svaltteloonefi'eecall. Giventltesubstantial costofsecuring

ionr.n,, rnore businesses are likely to spend thc rcsources in an expectod-recipient regirne than undet sttict liabiliry.

,,,'u Notably, the caller $'ould bs not be liable tbr calls where the consetltitg palty r"ote dorvtr a wrong Irunlber (since

the caller ivoul<l still expect to reach the consenting party by dialin-e the rrumber given) bul u'otrld be liablc for its

own nristakes {since the caller coilld nol expccl to rcach the consenting party by dialing a nrrrrrber dil'fererrl than that

givcn).

6ot (:lr,rk v. i4artincz,543 U,S, j? l, -180- 8 I (2005): sat: kl. at 3fl0 ("11 is not nt all unusual to give a statute's

arnbiguctus language a limiring construction cnlled for'by one ofthe statute's npplications. even thotrgh olhcr ollhc

,f,,uf,,, applicrrions, stlnding alone, would not support the satne lintitotiolr. 'l-he lowest collrlnon clenotninator. as il

wcrc, nrust govcrrt.").
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betu,een bLrsinesses atrd ttreir ctlstolllers --couttntttrrcalions lhat collsllnlers havc cxplessly cotrsctltcd ttr

rcceiving. ln conrrasr, ,1r,,?;r.;;;.;;";i;icr liabilirv intcqrretation chills such coLnnrunications by threatctring

u col.'r)any rvitlr crip'lirrg ii,'iiiuy.t.'tt 
'l 

it rcastrnabty cxl)ecls to rcach a.collsentir)g constttltcr rvltctt

rnuking a call Ir is air'.""ir rn.;'"lt;t^; tt't'iting cl"tirJd tt""""rtticittions in lhis nranncr is "nrtrro*'ly

tailorcd 10 scr'e th" g.vc^nerrt,s lcgitinrate, ott,tcnt-.crlral intcrcsts."60?

In corrtr.ast, lhc o.|rlerrcjccts rhc expccted-r()cipient apploaclr.and cndorscs a trisltntaslt

irrtcrprctation, r\ccor(ling to rlrc orcter'callcrs arc strbjcct to strict liLrbility alier t single atlcnrlltctl c0ll t<>

nrrnrber that,s been r"eassrg.cd to a ilew subsc'i,er. lrJ i'tcr'r'cteti.n is a vc.itablc qrtagnrirc ofscl{'-

contracliction and nrisplaccd inccntives'

For<sttt:,tbeorcler'schieilcgalthcorydoesl)01h{rl(lrvater..l'lreorz/erinsiststlratthe..called
rrarty,, lbr purpose)s ,1",r";;;;;;;;iii. ,i," s,rbs.ribe. b".ausc tlie TCPA clservherc prolti6its ccrtiriu calls

io,,onv scr'icc ior. ,"ni.rr tf*,'",,f f*ifrriy i*ttt.rgcd lbr thc call" antl rcsl'icts cxctnptiotts to calls "that

arc r.,oi clt,rr'1lu,l to thc callctl party "t"'. llttl ('rrttgrcss tlitl rr't usc tht'llltr.se "callcJ parly" consistcntly

thr0rrghrrut tlru tcl)A. I,ur-"lr,r,pt., the TGPA rccluircs thc F'cc lo prcscribe technical standltrds for

,,svsrenrs that nre ,r",J ," i;;r;;;ii'any urtin.r"t.or prerecor<1ed voice nicssage via telephonc" and rcquitos

those systerns to release r'irt*ii*r,1,r"l '""uutl' 
ol-the time 

'otification 
is transmitted to the systc'r that

the caller) parrv tro, nuri)).i"no Titc Cut,'ntission lras ncver interpreted this requirenlent to only apply

whcn tlrc act'al subscriLr.ifinnr, "pi'*'nit"ttt, 
tuttltn t"outa lcave a rathcr large loophole in the TCPA's

cnlorccrncnt reginre. An6 thc 7)r4Lrdo"rnot appeerr t, etnbrace f.lris absurd theory citlier' lnstead' the

law renrains rvhat it always has, that the called party lor purposcs of this provision is r'vhoever picks up

the Phonc.

wlrat is lnorc, thc order rloesnot evcn strbscribc to its tlwu legal theory on the question at hand'

Not onc paragraplr .fr.r;;;l;^;il*"v,,r,i olarr reintcrprcts the tenn "callcd parry" to includc a

number,s custolnary user even il tlrat c"ustontary.user is not cllargcd for the call bccatlse a caller "cannot

reasonably be expectcd t. tlivine that the consentinf perton it nui the subscriber'"605 But Lhe Order can''I

have it both wuys: uitt 
", 

t"t 
" 
l.gri ,n*rry i, ,lgrrt uii a customary user is not t5e called party' or the legal

theory is wrong' 
, :-., r:^L:r:,., a^, centivcs. Most sig'ificantly,

Far anollrer,the Ordet'sstricl liability approach leads to pcrverse lu(

ir creares a tralr (or r,,*-"iiai,rg "."rp"tri"r 
uy!it';itg litigious rrttlividuals a rcason nr'l to inlbtrrt callcrs

aSour a wr-ong.unr5cr. iiJr'rilf f 
".,,oinly 

t'c'tp t'iuiL^*lcrs uptlate thcit business rnodcl lor thc digital

age.
.l.lrisisn,ttrrerelrypotiresis;itisI'act.TakcthccascofRutrio's.aWestCoasfrestattrateut.'

Rtrbio,ssendsitsquality-assuratlceteallltextmessagcsatroutloodsaf.etyissues,suchaspossible
footlbo.ie illncsses, t" o.* ."t"t.',H"it^iift ond s'"at'ery o{'Rubio's custorners' When one Rubio's

ernlrloycc lost lris p'orrc. iti. *lr.t**, carricr rcasstgnctl ilis trtrttrbcr to solucorrc clsc Lltlarvatc trf t'c

rcirssigrrnrerrt, l{rrlri<r,s kil; ;;,',;;;;;"*t., to r*,l',or iirlrorrght u'rrs irt ctttploycc's Ph.trc tttttttlrcr' 'l'ltc nurv

subscriber ncver askea o,lil;",;;,;;'i.*ii,r_o hiur -nr liasr rx,r u'til ric sued I{u'io's i't:ourr rbr .u.rly

hall a nillion dollars'

Fedcral Cottl rnutt ication s C'orn ntission FCC l5-72

e? lYarrl v Rotk /grtins( llacism' 491 u.s. 781, 798 (l9ti9) A,s noted earlier' thc constitutlonal qttestioll is tlot

rvhcther lhis intcrpretation of the 'I'Cl)A rvould lllcct thc lcss st: ict slandard govcrnl ng "conrntcrcial sPccch," ,\(c

Cenlral I!trlson Otts & Ele<:trit: t. I>ttblic 'fen'it:c 
()ntmission of New York.447 U.S. 5.57, 562 b-l (198

collllll crcial calls -using ln autonrillic lclcPhoue
0),

Qor1t.

because the'[CPA rsslricls tlle rnakrn

dialing sYste rn ot lt Prclecordcd or art

&') Sr,c Orrlerrt para 74; 4? tl'S'C $S 227(b)(l

o('' 47 u.s.c. li 227G1)(3XIl) (enrphasrs added)'

6at O).d..t. at para. 75.

g r)1 "(/,tl'call"- notjttsl
ificial voicc, 4i U.S.C l \ 227(bXlxA).22i(bxlx B) (crlplrasi s addetl).

xA)(iii). 22?(bx2xc).
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I.ederal Communications Comlnission rcc l5-72

-fhe Orrlet'sdcf'cnses arc underwhclrning. 'l lre Onler poittls out that callcrs havo thc option ol
,,n-'onuutiy Ainf i*g.'o',,' but lorgers that dialing a nurnbcr by hand still violatcs tlre TCPA if thc equiprnent is

a,i a'tonrati" rel{rhone dialirig systcrn (whiih nhnost all cqtiipnrcnl is Lrntlcr Ihc Orde).601, 'lhe ()rdcr

"tni,u, 
n o.c-call cxernption fir i.rssign"tt nuntbcrs woultinrlt "dcrrtand thc irlrpossible"nos trut thert

irnposcs liability ,,n 
"nlla., 

even ilthe-ncrv subscribcr does not tcll thcrn that tho nuntbet'has bcett

,"oarign.a. 'l-l-te Order r.ejects a knorvlcc'lgc standard as "uttrvot'kablo" becausc "once there is actLral

knorviedge, callcrs rtray not honor do-not-call reqttests"60e but ignores tlre lact that good ac(ors calllrot

irriplcrnc.it a opc-call standar.d while bad actors rvon't honor tliat standarcl anyway' And the Onler o{'fcrs

n tornary list ofways that a caller uright <lctcrnrinc that a nurtrber has bccn rcassigncdnrn but dct:lincs to

uOof, o sale harbor for good actors that carlJ oul thcse practices antl inslcad subjccts thetll to wrong-

nuurber litigation.

l)crhapsurostshocking isll.rcOrtlelsclainrtlrattheanswertowrong-nLlmbercallsislbr
,,un]lroni", ro iurl t6e liability-back on thcir own customers. "Nothing in thc'[CPA or ottr ntles prevents

partiis fronr crearing . . . an obligation for the person giving consent to notify the callcr whetr the trunrlrer

i,u, U."n relirquishc--d," tbe OrdJr statcs before noting that "thc caller may wish to seek lcgal rerlredies fbr

'iolalion 
of (he agreeurcnt.'*rr In othel worcis, conrpanies call sue llteir custoluers. To bc sure. this will

creale yct nror. ,iork for tlie prinrary trcneficiaries of the Order: attorncys. But nothing in thc:'ICPA or

our rules suggcsts that Congress intended the'I'CPA as a weapon to bc uscd against consrtulcls that lorget

to intbrm a btrsiness rvhcn they switch nurrbcrs'

I' sborr, we should not injecl a strict liability standard in(o the'I'CPA. Instcad, rve should

interprel the woi6s of t6c statute in the way most would and make clear that "prior cxprcss cottseut of thc

called party" nteans the prior express consent ofthe parly the caller expecfs.to rcach' The Order's

con(rary reading is sure io 
"n.ourug. 

yet l11ore litigation, to the detritnent ofconsumers and the legitinratc

busincsscs thal want to coutnutticate with thetn'

il1.

The Order ivill also make it barder to enforce our prohibitions on illegal telemarkciing. The

'rCpA's chiei'sponsor in the Senate, Fritz llollings, once called indisclinrinate tclerrrarketing calls "tlre

,.o.,.!" olnrodem civilization."612 So it is unsurprising that the TCPA places additional restrictions, such

'''6 orda, at para. 84.

6!1 
See Ortler ittnote 70 (agrceing thar any call rnade front an autontatic teleplrone dialing system triggeLs liability,

even iithe.,functioDalities" nraklng that equipment an aulomatic tclephone dialing system aro not acttlally usc(l tQ

nrake a particular call).

$EOrrj"rarnore3l2. Thcaulhority tl'teOrclerreliesonforitsone-callexelnptiortislessthanclctr' Atonepoint,it

,uy*i,iri'terp'etingtheplrrasc"piior.*pr.r...onsent" Ortlerat'rrote300' Elsewltere,thuOrrdersaystSatthe

i:CtR..nnti.ipnlcs,ia calicr's "r.iiun.." on prior exprcss conscnr. which it then inte4)rets to nlean or)e call's r'vorth

olreliancelorrenssrgnednumbers(arlrlzerocall'swortholreliancclbrrvrongnurnbers)' ordetalnote3l2' Still

e lsewherc, the Ortlct. is more forthright that it is just "balanc ing tlte callcr's inlerest in having an opPorlun ity lo learn

oir"orrig,in',.nt against rhe privar:y iltercsls of consutners to rvhom tltc nurrtbcr is reassigned," Orcler il pala' 85'

\\ftich is-io admit ihat tl-te Ortler is rcrvriting the l'CI']A, not i'lcrprL'ting il.

('\'9 orr{er at para. 88.

41o Order at para, [i6.

6t' O,"dnt at para. 86 & note f02
612 [j7 C]ong. Rec. Sgll'i4 (daily cd. July I I, l99l) (state'rent .lScn. llollings).

BOBl

CRMAPPO2OO
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as conrPliarrc:c rvitlr i'cdcral l)o-Nor-('irll rules,n" ou teleuralketing calls rvhother thcy are "tclcphonc

]of i.i,ul,,,,t*" ot "trnsol icitetl advcrtisctttents "6ro

.lltc OrtlcrundclDrinr:s tlresc protcc(ions witlr a spccial carve-out lor the prison payphonc

indLrstrv. 'fhis tlispcnsation lcts tSat iir<Jrrstry rcpeatcdly i'ake prcrccordcd voice calls t<l consttltrers in

or.dcr ro ,,set up it uilring rciatitx,,.ritip;; ,o poy toi firlurc scrvicest"5 You rtright havc ntl inlcrest in

r.cceivirg p6otrc calls 11",];';;;;;;;;inj irnir, bu1 prison p.yphon(j providcrs rvill tre ablc lo robocall vou

a11vwav. 'l'his cxenrptior,,,f",r, the cloor to trorc acttlal utl)ocalls thc sarne types ol'rob.tic calls that

,rrii.lc'lR,,chcl lionr Ciudholdcr Services" ittIatrrotts'

Indeed, the rationalc providcrl by the Conrrr|ission to justily this decision proviclcs a roadntap 1br

tlrosc sccking a larvful o,.vj.j.r,oi,t ourielcnr,rrketing rrrlcs. I hat's bccause \\,c ciilillol cxclllpt calls tlrat

..includc or intrcr<lr,rcc ," ,,if""nirrtr-ut or.gonstitutc t"elcnr:rrkctitrg."6'o S., Ibe Onl*' rlrust (anil docs) lind

tlrat robocal,ng to "sct ,p'^ Uiiiitrg t"fationship" is not ad'e'tising t'e "conlrnercial availability ol

services,,cveu thorrgh "" 
;;;;,];il agrec to ser up billing relationship to pay l'or a scrvice that isn't

1".,".tU,,i,t *^il,iirr".;'t' n nd s,o thi Or4er musi (nnd does) lind that robocalling to "set up a billing

relationship" is noi "encortraging the p-urchase ' ' of ' scwiccs" ev-cn though the entire point olthe call

is ro qet the consuurcr '" 
;;;;'i; puv'fo. services not yet perfb'necl'n't w6at telcntarketcr will c'ntinLle

l; l:.,:;ffii'iil;;il i;ri,";;,..r ,roi rvlrcn ir can csc:rpc rhc 'f('l'A's parricular consrrirints on

relcnrarkcrirrg try.lui*ring r"o jl;;t ;;1 uf litting relatioirshi's lbr scrviccs n.l yet perfir.nctl? In ot,er

rvords.theonctypcof""fllo,trurrersiraternosl'-tclcrnarketirrgcfltls'--irrsigoteasicr'''"'

ldonotsnpponcreatingsuchaloopholc.lnrrlyview,al;artlronrtnrlycxigcrrlcircrtmstances,
tlre li'ClC should not cond.''ne nei robocalls to Americau consuurers' period'

'f hcrc is, o 1' coursc, muclt urore lo tl'rc orcler ' Ir4 any ol' thc decisions just reiterate well-known'

settlecl law that I support. Y-;t, il.'I'CPA applios to.text messages as thc Cotnmission decidcd back in

2003.0r0 Yes, consuurer. f,.* tft"-rigfti i" ii""tt prior express consen[ as we cottlimred in 20 l2'62r A'd

"tr See 47 U.S C. $ 227(c).

610 
See 41 ii.S.C. $$ )21(a)()-{5)'

6's ()rtlur al para 42'

6'6 see 47C,i-..R. S 6a.1200(ax3Xiil): see als.o47.IJ S.C. $ 22?(bx2xRxii) (prohibiting the rcc fronr exentptitrg

.nnr*ri.iot 
"of 

f s iltar "inclutJc'tl.t" truntrnitsion o{'any unsolicited rdverlisemcnl")'

6t1 Ortlcr 
^1 

pa{a 12;47 C'F Il $ 64 1200(lX l )'

utr Onlo, ut para.42;47 C'F R $ 64'1200(0(I2)'

6,e In rcspondrng thal it has cr0llcd o "rrirrrow crcnlption" rcllcctirtg "tttlit;uc litctuirl antl lcgol circrttntslattcus" in a

,.uniquc coiltext,.,t)riltr.at rrrra. 
q'i'a ,,r,. i7g. lhe{-}.rrir urisscs the point. of coursc non-prison pflyphttnc

telemarkcrcrs rvon't qualily iiri rhis parricrrlar cxclnJrliotl' llut teletttarkclcni cillr now itr'oid fqdslill l)o'Not'Cilll

reguiatirurs becnuse tr,e o,.ao, narrows ttre oe,finirioirs of tclcnmrkcting and lrtlvcrtisitrg to cxcludc clrlls to "sct up a

ilfii"g,.r,,,,,rrrhip.,, 
.l.hat's no, 

"u"n 
a loopholc thirt's an inviratir)r) lbr rnore robocalls.

et' 
Sce Ortlsr at para. 1 07; 2003 |'(:PA Order, 18 FCC Rcd at l 4 I I 5' para l 65

Qt 
St:<t ()rderat lrarils. 56 57; Rtttes uncl lleguloti.ons.lnplcmanting rlrc'l-elephone cottsttntar Pr<slec[ion Acl of

l99l: SottntlBitc(:un,,ru,,ir.it'ir,,,u,.t, tnc. pc.tition /or txlcr.liletl Dct:larotorl' /1'r/ing. CG Docket No 02-2711'

;;j;';;.,t Ruling' 27 FCC ttcd ls3el' 153e7' para l I (2012)'
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Federal Communications Colnmission FCC 1s-72

yes, a consulller lnay opt-in to a carrier's call-blocking sen,ices-wbich has been the law ol'tlte land since

atleast200f.6:'Norre olth"."aresurprisingoutcoules,butnoneadvancetheball.

As lor the rjecisions that strike new ground, a few are good lau'-for insiarrcc' app p|oviders

won'r face TCpA liability because they doni initiatc calls placed by their users.6?r But rnost just shitl the

burden of compliapcg away lrorn telemalketers and onto legitirnate busittesses, sonletintes in absr.rrd

ways.

For instapce, horv could any retail business possibly comply with thc provision that consr,rnrers

can revoke consent orally "at an in-saore bill payment location"?62d Would they have lo record and review

every silgle conversation between customers and enrployees'? Would a hg19! caslrier at McDonald's

lrav" to bi trained in the nuances of cus[omer consenl lor TCPA purposes? What exactly would

constifute revocation in such circumstances? Could a custonler simpiy walk up lo a lVlcDonald's coutlter,

prouiae his contact infonnation an{ a surnrnary "l'nt nol lovin' it," and put the onus on the company?

The prospccts make one gritnace.

In all, the arder is likely to leave tlie Arnerican consurner, not to rllention Amcrican entelprise,

worse ol'f, That's not sornething anyone should support. I certainly don't and accordingly dissent.

612 
See Order atparas. I 54, 160; Jnt and Reosonablc Rale f<tr Local F..rchonge ()arriers: Call Blocking by Carriers,

WCDocketNo.0T-l35.DeclaratoryRulingand Order'22 FCCRcd l1629.l163l-32, para'6&n'21 (Wireline

Comp. Bur, 2007).

62) See Order rL paras. 32' 36'

624 Order at para. 64.
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Case l-:l_6- cv-24a77-JG Documerrr 124 Entered on FLSD Docket 05lt4l2a3'B Page 1 of 36

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

cAsE NO. 16-24077-crv -GOODMAN

ICONSENT CASE]

ESTRELLITA REYES,

Plaintiff,

BCA FINANCIAL SERVICES, INC.,

Defendant

plaintiff Estrellita Reyes, individually and on behalf of others similarly situated,

has sued Defendant BCA Financial Services, Inc. for allegedly violating the Telephone

Consumer Protection Act (the "TCPA"), The TCPA prohibits, among other things, the

use of an "automatic telephone d.ialing system" ('ATDS') or an artificial or prerecorded

voice to call a person's cellphone absent an emergency or prior express consent' 47

u.s.c. s227(b)(1)(Axiii). The TCPA defines an ATDS as equipment with the capacity "to

store or produce telephone numbers to be called, using a random or sequential number

generator,,, and then to "dial such numbers." $ 227(a)(1)(A). Each TCPA violation

results in damages of no less than $500, which may be trebled for willful or knowing

violations. S 227(b)(3)(B)-(C).

v
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BCA Financial collects d.ebts for healthcare companies. To call suspected debtors,

it uses a "predictive dialer" maintained by a company named Noble Sysiems' BCA

Financial also accompanies some of those calls with an "interactive voice response"

(,[VR,,), which is an artificial or prerecorded voice that prompts the Person called to

indicate whether BCA Financial has called the right number. It goes something like: "lf

this is Jane Doe, press L; 'if this is a wrong number,' press 2." [ECF No' 86-1, p' 5]'

The phone numbers BCA Financial automatically dials are fed to the Noble

system from a separate collection-software system called -FACS." FACS is loaded with

phone numbers supplied by BCA Financial's healthcare clients. Those clients, in turn,

received the numbers from the patienis.

The parties agree that BCA Financial uses the Noble predictive dialer to autodial

phone numbers without human intervention. But facts suggest that the Noble system is

incapable of generating random or sequential phone numbers (and instead dials from a

fixed set of numbers suppiied by separate debt-collection software).

On six occasions, and twice using an IV& BCA Financial called Reyes' cellphone

using the Noble predictive dialer, It was not an emergency. Nor did BCA Financial have

Reyes, prior express consent. It was trying to reach a different Person who had written

Reyes, cellphone number on a medical consent form. Five calls went unanswered, and

on the sixth call, Reyes picked up the phone, heeded the IVR prompts, and pressed two

-- for wrong number. BcA Financial did not call Reyes again after that.

2
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Reyes now moves for summary judgment on her irrdividual TCPA claim' [ECF

No, g6l. She seeks $1,500 for each of the cight TCPA violations (i.e., treble damages for

six autod,ialed calls and two IVII uses, the laiter constituting separate TCPA violations)'

BCA Filancial filed an opposition response, and Reyes filed a reply. [ECF Nos. 92-95].

The parties do not dispute the basic facts of this case: BCA Financial used a

predictive dialer and a prerecorded or artificial voice to call Reyes' cellphone several

times without her prior express consent or an emergency. But thc parties vigorously

debate the question of whether the Noble predictive dialer is an ATDS. If an IVR

prompted that question, then Reyes would Press one fot "yes" and BCA Financial

would press two for "no."

BCA Filancial argues that the Noble predictive dialer, although capable of

automatically dialing a phone number without human intervention, cannot generate

random or sequential phone numbers and is therefore not an ATDS. Reyes, on the other

hand, argues that such capability (or lack of capability) is inconsequential' The debate

touches on several orders from the Federal Communlcations Commission ("FCC"),

whose final orders interpreting the TCPA are binding on this Court. The debate also

concerns a recent D.C. Circuit opinion, ACA Internntianal a. Federal Communications

Commission, gB5 F.3d 687,691(D.C. Cir. 201.8), which struck down the FCC's latest 2015

order interPreting the TCPA'

In addition, the parties raise two more issues. First, they disagree on whether

3
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Reyes is entitled to treble damages. And second, BCA Financial challenges Reyes' ability

to raise claims for TCPA violations involving an artificial or prerecorded voice, arguing

that those claims were not pied in the Complaint,

As outlined in detail below, the Court grants in part and denies in part Reyes'

summary judgment motion. First, the Court grants summary judgment in Reyes' favor

on the ATDS issue because the Noble predictive dialer, as BCA Financial uses it, ls an

ATDS under the TCPA. Second, the Court denies summaly iudgment to Reyes on the

treble-damages issue because, at least at this stage, the Court cannot determine whether

BCA Financial acted willfully or knowingly. Third, the Court denies summary

judgment to Reyes on the artificiai-or-prerecorded-voice issue because her Complaint

alleged only that BCA Financial violated the TCPA through the use of an ATDS, not an

artificial or prerecorded voice, which is a sEarafe statutory basis for relief that she

should have raised in an amended pleading.

I. Background

A. ProceduralHistory

Reyes brings a two-count Complaint against BCA Financial' [ECF No' 1"]. The

first count is for allegedly violating the TCPA. [ECF No. 1,p.9]. The second count was

for allegedly violating the Fair Debt Collection Practices Act, but Reyes later dismissed

that claim. [ECF Nos. 1, pp.9-10;78]. Thus, the TCPA claim remains, and Reyes brings

4
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it on behalf of herself and a proposed class of pelsons. [ECF No' 1]'1

In support of her TCPA claim, Reyes alleged under her general allegations that

BCA Financial ,,routinely violates 47 TJ,S'C, g 227(b)(lxAxiii) by using an automatic

telephone dialing system to place non-emergency calls to numbers assigned to a cellular

telephone service, without prior express consent." IECF No. 1, p' 1 5t 2]' Reyes alleged

ihat BCA Financial placed several calls to her cellphone when trying to collect a debt

owed by someone else. [ECF No' 'L,pP' 3-5ltlt "t'6-22'26'28-29|

She then alleged that "in light of the frequency, number, natule' and character of

the cal1s, Defendant placed its calls to Plaintiff s cellular telephone number by using an

automatic telephone dialing system." [ECF No. 1, p.g 11 23]. Reyes then makes several

more references to BCA Financial using an ATDS to call her and to call others, including

proposedclassmembers'IECFNo'1'Pp'3-7\\2425'33'37-38'43'52]'

Reyes includes just one specific paragraph under her TCPA count, which reads:

,,Defendant violated 47 u.s.c. s 227(bx1)(Axiii) by using an automatic telephone

dialing system to place non-emelgency calls to Plaintiff's cellular telephone number'

absent prior express consent'" IECF No' 1' p'9 \7{]1

lrneitherhergeneralallegationsnorheronespecificallegatiorrthatconcernsthe

Reyes has moved for class certification, and the issue is fully briefed. [ECF

Nos.59; 82; 941. The summarY jtrdgment motion, howevel, deals only with her

individual claim. Moteover, it concerns threshold issues that maY impact the class, if it

is certified. Therefore, the Court deems it prudent to rule on the summary judgment

5
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TCpA does Reyes allege that BCA Financial called her using an artificial or prerecorded

voice. The only reference to artificiai or prerecorded voices is within her initial

proposed TCPA class action definition, which read:

TCPA class: AII persons and entities throughout the United States (1) to

whom BCA Financial Services, Inc., placed, or caused to be placed, calls

(2) directed to a number assigned to a cellular telephone service, (g) by

using an automatic telephone dialing system or an artificial or prerecorded

uoice, (4) within the four years preceding the date of this complaint, (5)

absent prior express consent-in that the called pafty was not the

intended recipient.

[ECF No. 1,p.6 ![ 44 (emphasis added)].

But in her class certification motion, Reyes edited her class action definition,

removing any explicit reference to artificial or prelecolded voices:

All persons and entities throughout the United States (1) to whom BCA

Financial Services, Inc. placed more than one calf (2) directed to a number

assigned to a cellular telephone service, but not assigned to the intended

recipient of BCA Financial services, [nc.'s calls, (3) by using computer

assisted dialing technology manufactured or designed by Noble, (4) from

September 23, 2012 through September 23, 241'6.

[ECF No. 59, p.1(emPhasis added)].

In the Complaint's wherefore clause, Reyes generally asks, among other things,

that the Court declare that BCA Financial violated the TCPA. [ECF No. 1p. 10].

BCA Financial answered the Complaint, raising several affirmative defenses.

[ECF No. 8]. As its second affirmative defense, BCA Financial raised "prior exPress

consent" and alleged that "Plaintiff's claims under the TCPA are not actionable as

Defendant has established the requisite 'prior express consent' to communicate with the

6
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ptaintiff at the tclcphone number provided as authorized by the Federal

communication Commission and the law of this circuit." IECF No' 8, p' 6]' But BCA

Financial later r,r,ithdrew that defense, explaining in a uotice that' "[b]ased on

information learned and developed through the course of discovery in this casc' BCA

withdraws without prejudice its second Affirmative Defense as to the individual named

. . . Reyes only, and not as to any purported class members'" [ECF No' 74, p' 1"]'

B. IlndisPuted Facts

The parties do not dispute the majority of the underlying facts' The undisputed

facts pertinent to the summary judgment motion are as follows: BCA Financial is a

receivabie management company operating in the medical billing industry for the

recoveryofpastduedebt'[ECFNos'86-1"p"fi93'p'5]'Ingeneral'BCAFinancial

,,receives accounts from its various medical or healthcare provider clients and calls the

telephone number provided to the client by the patient.,, IECF Nos. 93,P'1;96, p. 4|,

BCA Financial ,,utilizes ,cornputer assisted dialing technology' manufactured and

designed by Noble systems to place telephone calls'" [ECF Nos' 86-1'' p' 4;93' pp' 3' 6;

96, p.5l'

The Noble dialing system is a "predictive dialer'" IECF Nos' 86-]' pp' 4' 5;93'

p.61. And the Noble predictive dialer, as BCA Financial uses it' "automaticalty dials

telephone numbers without human intervention." IECF Nos' 86-L, p' 5;93' p' 6l'

A1so, from Apri:201.6to septemb et 20L6, BCA Financial used the IVR capability
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of its Noble predictive dialer to greet called persons with an automated prompt, asking

them to press one key if the correct person had been called and a different key if the

wrong number had been reached. [ECF Nos. 86-1,, p. 4; 93, p.6]. When an answering

party selects the number indicating a wrong call during an IVR message, the FACS

system automatically generates a "B" flag. [ECF Nos' 93, PP.7-3;96, p,11]. And if an

answering person receives a call from a BCA Financial agent and indicates that the

agent has called the wrong numbet, the agent selects a "\'VN" code within the Noble

system to show that this is a wrong number. [ECF Nos. 93, p. 4;96, p. 61. At the end of

each business day, the Noble system communicates to the FACS system which numbers

received a "WN" code, and the next day, the Noble system would have no phone

numbers with a "8" code. [ECF Nos. 93, p. 4;96, p. 6].

BCA Financial obtained Reyes' cellphone number {rom one of its clients,

Barnabas Health, to collect a debt. [ECF Nos' 86-1', p' 1;93, Pp. 2, 5; 96, pp. 4, 71.

Barnabas gave BCA Financial the patient's biographical information, including the

phone number, as part of the patient's n'redical consent documentation. [ECF Nos. 93,

p.2;96, p.4]. But the name Barnabas associated with the cellphone number was not

Reyes'. [ECF Nos. 86'1,, p. 2; 93, P. 5).

BCA Financial did not ask Barnabas i-f the number was accurate. [ECF Nos. 86-1",

p.1,;93, p. 51. Barnabas did not know that the number belonged to someone other than

the patient. IECF Nos, 93, p.5;96, p. 71. And so Barnabas did not inform BCA Financial

I
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that the number belonged tcr someone else. [ECF Nos. 93, p.5;96, p,71,

using the Noble predictive dialer, BCA Financial placed six calls to Reyes'

cellphone number. [ECF Nos' 86-L, p' 4;93' pp' 2' 6;96' p' 4]' Reyes did not answer the

first five calls, and BCA Financial stopped calling Reyes after the sixth call' [ECF

Nos. g3, p.2i96,p. al. BCA Financial never spoke to Reyes during any of the atiempted

communications. [ECF Nos' 93,p'2;96'p' 4\'

BCA Financial did not intend to cail Reyes but was trying to reach someone else

to collect a clebt. [ECF Nos. g6-1,, p.1.;93, p.6]. Moreover, Reyes never had a business

relationshipwithBCAFinancial.[ECFNos.85.1,p.2;93,p.5].BCAFinancialdidnot

ca1 Reyes, number for emergency purposes. [ECF Nos. 86-1, p. 3;93, p' 5]' And Reyes

did'notprovideBCAFinancialwithpriorexpressconsenttocallhercellphone'[ECF

Nos. 86-1, P. 2; 93, P' 5l'

BCAFinancialdidnotmanuallydialReyes'numberfirsttoconfirmtheintended

caller' [ECF Nos' 86-.1', p.3;93, p'6]. Arrd it is not BCA Financial,s poliry and procedure

to manually diat a telephone number before autodialing it to make sure that the person

on the other end. is the intended recipient. IECF Nos. 85-], p' 3;93, p' 51'

At least two of BCA Financial's calls to Reyes "were accompanied by an artificial

orplelecordedvoice..IECFNos.86-1,p'5;93,p'6]'ThelVRReyesreceivedgavea

message to the following effect: "If this is )ane Doe, press 1;',if this is a wrong number"

press 2," IECF Nos. 86-L, p' 6;93'p' 6l' Reyes pressed two' [ECF Nos' 86-]'' p' 4;93' p' 6l'

9
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BCA Financial maintains and makes availabie to all employees a TCPA

Participant Guide. [ECF Nos, 86-\, p. 6; 93, p. 71. It also trains its employees and

instructs its representatives on how to notate each account and operate FACS' IECF

Nos. 93, p.1,;96,p. 41. Ancl it provides training compliance for various state and federal

consumer-protection laws, including the TCPA. [ECF Nos. 93, p' 1;96, p. 41.

II. Analysis

A. As used by BCA Financial, the Noble preilictiae dialer is an ATDS.

The TCpA contains the following prohibition on the use of automated telephone

equipment:

It shall be unlawfui for any Person within the United States . . . :

(A)tomakeanycall(otherthanacallmadeforemergenry
purposes or made with the prior express consent of tl're calied

party) using any automatic telephone dialing system or an artificial

or Prerecorded voice-

(iii) to any telephone number assigned to a paging service, cellular

telephone service, specialized mobile radio service, or other radio

common carrier service, or any service for which the called party is

chargetl for the call, unless such call is made solely to collect a debt

owed to or guaranteed by the United States[']

s 227(bxlxAxiii).

The TCPA defines an "automatic telephone dialing system" as "equipment

which has the capacity-(A) to store or produce telephone numbers to be called' using a

random or sequential number generator; and (B) to dial such numbels'" $ 227(a)(t)(A)-

10
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(B).

Besicles authorizing injunctive relief, the TCPA grants a private right of action "to

recovel for actual monetary loss from a TTCPA] rriolation, or to receive $500 in

damages for each such violation, whichever is greater[']" s 227(b)(3)(B)' But "[i'lf the

court finds that the defendant willfully or knowingly violated [the TCPA], the court

may, in its discretion, increase the amount of the award to an amount equal to not more

than 3 times the amountf'I" S 227(b)(3)'

The TCpA also mandates that the FCC "prescribe regulations to implement the

requirements,, of the TGPA. g 227b)Q). The FCC has done so through a "series of

rulemakings and declaratory rulings addressing the Act's reach"' ACA Int'|,885 F'3d at

693.

Pertinent here, in 2003, the FCC issued an order finding, among other things,

,,that a predictive dialer falls within the meaning and statutory definition of 'automatic

teiephone dialing equipment' and the intent of congress." In re Rules & Regulations

Implementing the Telephone consumer Protection Act of L991", 18 FCC Rcd. 'i'4,01'4, L4,093

(2003), The 2003 FCC order defined a predictive dialer as "an automated dialing system

that uses a complex set of algorithms to automatically dial consumers' telephone

numbers in a manner that'predicts' the time when a consumer will answer the phone

and a telemarketer will be available to take the call"' Id ' at 1'41'43 n' 31"

In the 2003 FCC order, the agenry explained that "[m]ost industry members that

11
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commented on the issue of autodialed calls argue that predictive dialers do not fall

within the statutory definition of 'automatic telephone dialing system,' primarily

because, they contend, predictive dialers do not dial numbers 'randomly or

sequentiall y."' ld. at 14090. Instead, according to those opponents, "predictive dialers

store pre-programmed numbers or receive numbers from a computer database and then

dial those numbers in a manner that maximizes efficiencies for call centers," ld' Bttt

consumers and consumer gloups, on the other hand, argued "that to distinguish

technologies on the basis of whether they dial randomly or use a database of numbers

would create a distinction without a difference'" Id'

The FCC sided with the consumers, finding "that a predictive dialer falls within

the meaning and statutory definition of 'automatic telephone dialing equipment' and

the intent of Congres s'" Id' at L4093. As the FCC explained:

The hardware, when paired with certain software, has the capaciiy to

store or produce numbers and dial those numbers at random, in

sequential order, or from a database of numbers. As commenters point

out, in most cases, telemarketers program the numbers to be called into

the equipment, and the dialer calls them at a rate to ensure that when a

consumel answers the phone, a sales person is available to take the call'

The principal feature of predictive dialing software is a timing function,

not number storage or generation.

Id. at1.4A91' (internal citations omitted)'

The FCC continued that, although "[i]n the past, telemarketers may have used

dialing equipment to create and dial 1O-digit telephone numbers arbitrarily," since then

,,the evolution of the teleservices industry has progressed to the point where using lists

12
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of numbers is far more cost effective." 18 FCC Rcd. at "14092. And yet "[t]he basic

ftinction of such equipment . . . has not changed-the capacity to dial numbers without

humarr intervention." Id. The FCC ftlrther reasoned that "to exclude from these

restrictions equipment that use preclictive dialing software from the definition of

'autornated telephone dialing equipment' simply because it relies on a given set of

numbers would lead to an unintended result." Id. at1,4a92.

In 2008, the FCC issued a declaratory judgment that "affirmfed] that a predictive

dialer constitutcs an automatic telephone dialing system and is subject to the TcPA's

restrictions on the use of autodialers." [n the Matter of Rutes €t Regulations Implementing

the Tel. consumer Prot. Act of 1991,23 FCC Rcd' 559, 566 (2008). The petitioner under that

ruling argued, among other things, that the FCC's "dctcrmination that predictive

dialers fall within the meaning of the statutory definition of 'automatcd telephone

d.ialing eqtripment' was incotrect and conflicts with the langnage of the TCPA'" ld' at

563. The petitioner argued that the FCC erred because "debt colleciors use predictive

dialers to call specific numbers provided by established customers'" Id' at 566'

Therefore, according to the petitioner, "a predictive dialer meets the definition of

autoclialer only when it randomly or sequentially generates telephone numbers' not

when it dials numbers from customer telephone lists." Id.

The FCC disagreed. It summarized and reaffirmed the findings of its 2003 order,

ld. at 566. And it then added that the petitioner "raises no new information about

1.3
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predictive dialers that warrants reconsideration of these findings." Id' at566-67.

And in yet another order issued tn 201.2, the FCC again reiterated that the

TCpA's definition of an ATDS "covers any equipment that has the specified capacity to

generate numbers and dial t'hem without human intervention regardless of whether the

numbers called are randomiy or sequentially generated or come from calling lists." In

the Matter of Rules €t Regulations Implementing the Tel. Consumet Prot. Act of 1'991,27 FCC

Rcd. 1539L, 15399 (201'2).

The Eleventh Circuit has unequivocally held that final FCC orders are binding on

district courts and that district courts "may not determine the validity of FCC orders,

inctuding by refusing to enforce an FCC interpretationl.]" Murphy a. DCI Biologicals

orlsndo, LLC,7g7 F.3d 1302, 1307 (11th cir. 2015) (citing Mais u. GuIf Coast Collection

Bureau, Inc., 768 F.3d Il1.A, fl14 (11th Cir, 201'4)). That is because "[t]he

Communications Act, which the TCPA amended, provides that any 'proceeding to

enjoin, set aside, annul, or suspend any order of the IFCCI must be brought under the

Hobbs Act." ld. at 1.306 (quoting 47 U.S.C. $ 402(a)). And "[t]he Hobbs Act provides the

federal courts of appeals with'exclusive jurisdiction to enjoin, set aside, suspend (in

whole or in part), or to determine the validity' of FCC orders." ld. at 13A647 (quoting

28 U.S.C. g 2342(1)). Therefore, "[i]f the Hobbs Act applies, a district court must afford

FCC final orders deference and may only consider whether the alleged action violates

FCC rules or regulations." Id. at1307.

14
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By wav of exampl e, in Mais, the Eleventh Circuit reversed a district court

decision that refused to apply the 2008 FCC Order',s interpretation of prior expless

consent. 758F.3dat 11L3. Similar to the present case, the plaintiff inMais owed a debt to

a medical provider, and when he did not pay, the provider's billing comPany

forwarded the account to a third-party " debt colle ctor that uses a predictive dialer to

dial telephone numbers through automated technology '" Id' at 1114' The debt collector

thcn called the plaintiff's celiphone several times using the predictive dialer and placed

simiiar calls to putative class memberc' Id'

Before the district court considered certifying the class, the defendants had

moved for summary luclgment on their affirmative defense of prior exPress consent,

arguing that the plaintiff's wife gave such consent when she wrote his cellphone

number on the hospital admission forms. ld. at 11'15' The defendants relied on a portion

of the 2008 FCC order which stated that "the provision of a cell phone number to a

creditor, e.g., aspart of a credit application, reasonably evidences prior expIeSS consent

by the cell phone subscriber to be contacted at that number regarding the debt'" Id'

(quoting 23 FCC Rcd. at 564)'

The district court sided with the plaintiff, finding that "the Federal

communication Commission's interpretation of 'prior exPress consent' embodied in its

200g rule was not entitled to any cleference because it conflicted with the clear meaning

of the TCPA." kl. But the Eleventh Circuit reversed the ruling, holding that the district

15
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court had ,,exceeded its jurisdiction by declaring the 2008 FCC Ruling to be inconsistent

with the TCpA.' Id. at 11.19. As part of its reasoning, the Eleventh Circuit explained that,

"[w]hichevel way it is dorre, to ask the district court to decide whether the regulations

are valid violates the statutory requirements [of the Hobbs Act]." Id. ar 1,L20'

on the other side of the coin, in Murphy, the Eleventh Circuit ffinned a dismissal

order where the district court "concluded that it lacked iurisdiction under the Hobbs

Act to consider [the] argument that the [FCC] incorrectly interpreted 'prior exPless

consent' in its initial rulemaking following the TCPA's passage." 797 F'3d at L305' After

discussing the 2008 FCC order, which reiterated a 1992 FCC order on the same issue'

the Eleventh Circuit held that the "argument that prior express consent musi be given

its plain ianguage meaning fails because it requires rejection of the FCC',s interpretation

of prior express consent in FCC orders." ld. at 13a748; See also Lawrence a. Bayaiew Loan

seraicing, LLC,666F. App',x. 875,878 (11th cir. 2016) (relying onMurphy and Mais when

explaining: ,,The meaning of prior exPress consent has been further clarified both by

our own precedent and by the FCC, whose rulings have the force of law"')'

Based on the FCC's orders on predictive dialers, several Florida district courts

have found that predictive dialers qualify as ATDSs as a matter of law, and one of those

cases even involved the Noble predictive dialer at issue here. See Strauss u. CBE Grp',

tnc., 173 F. Supp. gd. '1.302, 1309 (S.D. FIa. 201'6) (citing the 2003 FCC order for the

proposition that "[a] predictive dialer constitutes an ATDS within the meaning of the

16
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TcpA, and then holcling that, as to some calls, the debt collector defendant was liable as

a matter of law ciue to its use of the Noble predictive dialer); see also Patterson v' Allv

Fin., Inc,, No. 3:16-CW-1592.J-32IBT, 2a18 wL 647438, at *2 (M'D. Fla. Jan. 31, 2018) (on

summary judgment, rejecting defendant's algument that its predictive-dialing system

did not qualify as an ATDS, because the FCC "has consistently held that predictive-

dialing technologies are equivalent to ATDSs,,); c,f' Legg u' Voice Media Grp,, Ittc,, 20 F,

supp. 3d 137A, 1rj74 (5.D. Fla. 2014) (explaining that "the FCC determined that a

predictive dialer is an ATDS" and also collecting cases that have interpreted more

broadly "the FCC',s reasoning that thc defining characteristic of an ATDS is the'capacity

to dial numbers without human intervention"')'

Of those cases, Strsuss wanants further discussion because it involved different

uses of the Noble predictive dialer at issue here. In the first instance, the defendant

simply "placed its first two calls to Plaintiff using a Noble Systems Predictive Dialer[']"

strauss,l73F.Supp. 3d at 1307. But then the defendant "placed the remainng2a calls to

plaintiff using [its] Manual Clicker Application ('MCA',)," which required an agent to

,,manually initiate the call by clicking a computer mouse or pressing a keyboard enter

key,,, and the "MCA then use[d] a Noble Systems device to cormect the call to a

telephone carriers' network'" Id'

Basedonthe2003FCCorder,theStrnussCourtreadiiyenteredSummaly

judgment in the plaintiff's favor as to the first two calls, reasoning as follows:

17
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Plaintiff has proven all of the necessary elements for his TCPA claims

against [the defendant] for the calls placed on April t4 and April15,20L4.

As noted above, [the defendant] does not contest that it used the Noble

Systems Predictive Dialer to place its first two calls to Plaintiff's cell

phone. A predictive dialer is clearly an ATDS within the meaning of the

TCPA. 2003 FCC Order T 133. And there is no evidence to suggest that the

calls were made with Plaintiff's consent or for emergency Purposes.

Id, at1309.

But as to the remaining 24 calIs, the Strauss Court granted summary judgment in

the defendant's favor.Id. at 1310-11. The parties had agreed "that the MCA, by itself,

lacks the capability to dial predictively." ld. at 1310. And the defendant also "presented

substantial evidence that human intervention is essential at the point and time that the

number is dialed using the MCA and that the Noble equipment used does not have the

functionalities required to classify it as a predictive dialer." ld. aL1310-11. Therefore, the

Court concluded ihat the defendant did not use an ATDS for those 24 calls. Id, at 131'1,

It:l 2015, the FCC issued another declaratory ruling that again touched on

predictive dialers. ln the Matter of Rules 0 Regulntions Implementing the TeL Consumer

Prot. Act of 1991",30 FCC Rcd. 7961 (2015). Earlier this year, the D.C. Circuit struck down

portions of that 20L5 order. Pertinent here, there were two appellate issues related to

ATDSs: (1) when does a device irave to have the "capacily" to perform the two functions

that define an ATDS -- i.e., "(A) to store or produce telephone numbers to be called,

using a random or sequential number generator; and (B) to dial such numbers" -- and

(2) what functions are needed precisely. ACA lnt'1,885 F.3d at 695.

18
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Concerning the first issue, in its 2015 ottler, the FCC "reiected the arguments of

various parties that a device's capacity must be measured solely by reference to its

,present capacity' or its'current configuration'without any modification," and "instead

determined that the 'capacity' of calling equipment 'includes its potential

functionalities', or 'future possibility,' not just its 'present ability'"' Id' The D'C' Circuit

set aside that finding, reasoning that the FCC "adopted an expansive interpretation of

,capacity, having the apparent effect of embracing any and all smartphones,, because

,,[i]t is undisputed that essentially any smartpirone, with the addition of software/ can

gain the statutorily enumerated features of an autodialer and thus function as an

AIDS.' Id. at 595. Thus, the D.C. Circuit concluded' "[t]hat interpretation of the

statute . . . is an unreasonably, and impermissibly, expansive one'" Id' at700'

Concerningthesecondissue,theD.C.CircuitfirstaddressedtheFCC,sthreshold

argument that the Court "lack[ed] jurisdiction to entertain petitioners' challenge

concerning the functions a device must be able to perform" in light of "declaratory

rulings in 2003 and 2008 concluding that the statutory definition of an ATDS includes

,predictive dialers[.]"' Id. at 701.. The D.c, Circuit disagreed, holding that "[w]hile the

commission's latest ruling purports to reaffirm the prior orders, that does not shield the

agency,s pertinent Ptonouncements from review'" Id' The D'c' Circuit reasoned that

,,[t]he agency,s prior rulings left significant uncertainty about the precise functions an

autodialer must have the capacity to perform," d'oubts which the FCC sought to clai$'
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a1d therefore the Court had jurisdiction to review those clarifications' Jd.

After its review, the D,C, Circuit concluded that the 2015 FCC order "falls short

of reasoned decisionmaking in 'offer[ing] no meaningful guidance' to affected parties"

because it chose differing, contrary interpretations or no interpretations at all as to

ATDS functionalify. ld. For instance, on the question of "whether a device must itself

have the ability to generate random or sequential telephone numbers to be dialed" or

can simply ,,call from a database of telephone numbets generated elsewhere," the FCC

was "of two minds on the issue." ld' al7Al',

Specifically, the D.C. Circuit explained that "[w]hile the 2015 ruling indicates in

certain places that a device must be able to generate and dial random or sequential

numbers to meet the TCPA's definition of an autodialer, it also suggests a competing

view: that equipment can meet the statutory definition even if it lacks that capacityJ' Id'

at 702. On that issue, the FCC reaffirmed its 2003 order, in which it had "made clear

that, while some predictive dialers cannot be programmed to generate random or

sequential phone nnmbers, they still satisfy the statutory definition of an NTDS." ld' at

702.

The D.C. Circuit did not reject one view or the other. Rather, it recognized that

either interpretation might be permissible but disapproved the FCC's Janus-like

approach:

So which is iL does a device qualify as an ATDS only if it can generate

rand6m or sequential numbers to be dialed, oI can it so qualify even if it
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iacks that capacity? The 201.5 ruling, while speaking to the question in

several wayt gives no clear answer (and in fact seems to give both

answers). li might be permissible for the commission to adopt either

interpretation. But the Commission cannot, consistent with reasoned

decisionmaking, espouse both competing interpretations in the same

order.

Id. at702-03 (ernPhasis added).

In a different example of improper rulemaking, the D'C' Circuit noted that

although the FCC had consistently stated "that the 'basic function' of an autodialer is

the ability to 'dial numbers without human intervention,"' it "nevertheless declined a

request to ,clarify[ ] that a dialer is not an autodialer unless it has the capacity to dial

numbers without human intervention'"' Id. a|703 (quoting 30 FCC Rcd' at 7973'7975-

76). The D.C. Circuit concluded that "[t]hose side-by-side propositions are difficult to

square" -- i.e., that a device may be an autodialer even if it dials numbers with human

intervention even trrough the ,,basic function of an autodiarer is to dial numbers witl'rout

human intervention." Id. at703'

summarizing its decision, the D.c. circuit succinctly concluded that:

the Commission's ruling, in describing the functions a device must

perform to qualify as an autodialer, fails to satisfy the requirement of

reasoned decisionmaking. The order's lack of clarity about which

functionsqualifyadeviceasanautodialercompoundsthe
unreasonableness of the Commission's expansive understanding of when

a device has the "capacily" to perform the necessary functions. we must

therefore set aside the Commission's treatment of those matters'

ld. at703.

At least one d.istrict court has since relied on the D.C, Circuit's opinion to find
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that a predictive dialer is not all ATDS. Marshall a' CBE Grp., lnc., No'

21.6CV024A6GMNNIK , 2018 WL 1.567852, at o*4-8 (D. Nev. Mar. 30, 2018)' The Marshall

case involved the same defendant that was sued in Strauss: CBE Group, Inc' That fact is

important because, as it did in Strauss, the defendant in Marshall used a manual clicker

application or "MCA" in conjunction with a predictive dialer. That use of the MCA was

key in the Marshall clecision, as it was in lhe Struuss decision, and thus key to our

analysis here.

The Marshall first reasoned that, in light of the D,C. Circuit opinion, it would "not

stray from the statute's language which mandates that the focus be on whether the

equipment has the capacity to store or produce telephone numbers to be called, using a

random or sequeltiai number generator." Id. aI *5 (internal quotations omitted). The

Marshall Court then rejected the plaintiff's argument that the FCC's previous orders

defined predictive dialers as ATDSs, reasoning that "the D.C' Circuit explicitly rejected

this ,expansive' interpretation of the TCPA, particularly as that definition pertained to

systems that may not, in fact, have the capacity to dial randomly or sequentially." Id, at

*7

The plaintiff then argued "that notwithstanding the ACA lnt'l rultng, the 2015

FCC Order, as well as the 2003 FCC Order, remains binding on this Coutt'" Id- The

Msrshsll Court, however, skirted that argument, reasoning instead that "[e]ven

assuming, arguendo, that Plaintiff is correct, these interpretations have repeatedly

22

CRMAPPO224



case l-:16 cv-?4a77-JG Docurlent 124 Entered on FLSD Docket o5lr4l2ol? Page 23 of 36

emphasized the significance of the'human intervention' element to the ATDS analysis'"

ld. And. on that front, the Marslmll Court found "that the overwhelming weight of

authority applying this element hold that'point-and-click' dialing systems, paired with

a cloud-based pass-through services, do not constitute an ATDS as a matter of law in

liglrt of the clicker agent's human interventior't," ld, (citirrg, inter alia, Strauss, 173 F'

S,rpp. 3d at 1310*11).

M.ving to the case at hand, it is fair to say that before the 2015 FCC Order and

the ACA International ruiing, the Noble predictive dialer, as used by BCA Financial' is

an ATDS as a matter of law. The FCC has consistentiy held that predictive dialers

constitute ATDSs, their basic function being that they can dial persons without human

intervention regardless of whether called numbers are generated randomly or

sequentially or from a set list. The Eleventh Circuit has held that final FCC orders are

binding on this Court, thus barring me from "refusing to enforce an Fcc

interpretat ion." Murphy, 797 F.3d at '13A7; see also Mais, 768 F'3d at 'J'1'14' Based on that

binding authority, other judges have found that predictive dialers constitute ATDSs,

including the Noble predictive clialer at issue here. see, e'g,, strauss,l73F' Supp' 3d at

1309

In this case, it is undisputed that the Noble dialing system is a "predictive

dialer.,, [ECF Nos. B6-'J., pp. 4,5;93, p. 6]. And it is also undisputed that, regardless of

how the numbers it dials are teed up, the Noble predictive diaier, as BcA Financial uses
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it, ,,automatically dials telephone numbers without human intervention'" [ECF Nos' 85-

L, p. 5; 93, p.61. Thus, binding authority would compel me to find that the Noble

predictive dialer is an ATDS. And I would have to reach that conclusion regardless of

whether I agree with the FCC interpretation of the TCPA's statutory language. See

lohnson a. Yahoo!,Inc., No. 14 CV 2A28,2014 WL 7005102, at *3 (N'D' Ill' Dec' lL' 201'4)

(,,[I]f tasked with applying only the statute's language, I would conclude that Yahoo!'s

system does not constitute an ATDS because the PC2SMS service does not use a random

or sequential number generator. Nevertheless, the TCPA and Hobbs Act bind me to the

FCC's interpretation' " )'

Irrdeed, BCA Financial's opposition response, filed while ACA Internotional was

still pendin g, was, for all practical PulPoses, resigned to that conclusion. Here is how it

put it:

since the statute's [the TCPA',s] passage in 7991', the FCC has issued

regulations expanding the statutory definition of an ATDS, and this

cou* is bound by those rulings under the Hobbs Act' In 2003, the FCC

was asked to determine whether predictive dialers fell within the scope of

the TCPA's definition of automatic dialers and it concluded that they did

because they retained the same basic function-namely, "the capacity to

dial numbers without human intervention." The FCC affirmed this

decision in 2008. In 2012, the FCC again revisited the definition of an

ATDS and explained that the Commission has emphasized that the term

ATDS "covers any equipment that has the specified capacity to generate

numbers and dial them without human intervention regardless of

whether the numbers called are randomly or sequentially generated or

come from calling lists."

24
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BCA Financial then argued that "[a]lthough it may be factually undisputed and

determined that the Noble Dialer is a 'predictive dialcr" the issue of whether a

,predictivc dialcr' satisficd the TCPA',s definition of an ATDS has yet to be conclusively

determined by the D.C. Circuit in the ACA Internationnl case." IECF No' 92, p. 9]' Thus,

BCA Financial continued", "[i]n the absence of demonstrating that, as a matter of law, a

predictive dialer is the legal equivalent of an ATDS, Plaintiff's Motion of Summary

judgrnent should be denied." IECF No' 92, p' 9]'

So the ACA lnternational case has given the Court considerable pause. But the

Court finds that the prior FCC Orders are still binding. Therefore, the ACA International

case does not change the court's conclusion on the ATDS issue.

To be sure, the Court does not chailenge the notion lhat ACA International is

binding authority, even though it comes from the D.C. Circuit and even though there is

a split o{ authority on this issue. See, e,g., Zuluaga v. Ocwen Loan Seraicing, LLC, No'

617CV335ORL37G]K 2017 WLL684127, at *1 (M.D' Fla' May 3,2017) (noting the split in

authority without making a decision). But the Court here adopts the "binding" position

because, as one Court succinctly put ii, "[w]here several challenges to a final order arise

across several jurisdictions, those are consolidated in one circuit' whose decision

becomes binding on al1 circuits." lacobs a. ocwen Loan seraicing, LLC, No' 1'6-62318-CIV

2017 WL 1739855, at *L (s.D. Fla. Apr, 14,2017) (citing Peck a. Cingular wireless, LLC' 535

F.3d 1053, 1057 (9th cir. 2008)). The ACA lnternational appeal was a consolidated appeal
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from several Circuits, so its decision is binding here. /d.

Still, BCA Financial reads too much Lnto ACA International when it concludes that

the prior FCC orders can no longer be relied upon. The Court rejects that argument for

several reasons. First, nowhere in the D.C. Circuit's opinion are the prior FCC orders

overruled. Indeed, that would have been impossible given that the time to appeal those

orders had long passed. And when addressing those prior ordets, the D'C. Circuit

merely said that it had jurisdiction to address the recent Pronouncements and

clarifications issued in 2015, not whether the 2003 and 2008 orders remained valid'

Second, when the D.C. Circuit said that the FCC had provided too expansive an

interpretation of the TCPA, the D,C. Circuit was not referring to the prior or recent

rulings equating predictive dialers to ATDSs. Rather, the D.C. Circuit was referring to

the FCC's interpretation of the TCPA as encompassing devices that have both the

present and. future capacity to acts as ATDSs. That future- or potential-capacity

interpretation was problematic because it had "the apparent effect of embracing any

ancl all smartphones" given that "essentially any smartphone, with the addition of

software, can gain the statutorily enumerated features of an autodialer and thus

function as an ATDS." ACA Int'\,885F.3d at 696.

In this case, however, there is no issue concerning the Noble predictive dialer's

present versus future capacity. Although BCA Financial disputes that the Noble

predictive dialer is an ATDS, the issue is not whether BCA Financial may later convert it
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into an ATDS. That is not Reyes' theory of liability. llather, it is that the Noble predictive

dialer is an ATDS as currently configured and utilized' Therefore' the 2015 FCC order

concerning present versus future capacity would not have had an impact in this case

anyway, let alone ACA Intefimtioncl's decision concerning that issue'

Third, although ACA Internationsl's rulings concerning a device's ability to

generate random or sequential numbers and the need for human intervention hit closer

to home, they still do not walrant denial of summary judgrnent in this case' To

understand why, one must focus on not just what ACA International did but on what it

did not do

Specifically, what ACA International did was to reject the FCC's have-your-cake-

ancl-eat-it-too approach to the questions before it. The Fcc was of "two minds on the

issue,, of whether "a device must be able to generate and dial random or sequential

numbers to meet the TCPA',s definition of an autodialer," or whether "that equipment

can meet the statutory definitioll even if it lacks that capacity'" ld' al70l'42' The FCC

answered "yas" and"yes," i.e., it musthaae that abiiity and it may lack that ability' two

confiicting allswers that the D.C. Circuit could not accept because it provided no

meaningful guidance'

But what ACA International did not do is endorse one interpretation over the

other, even impii citly. ACA In.ternational did not say that a predictive dialer' or any other

type of d.evice, must be able to generate and dial random or sequential numbers to meet
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the TCpA's definition of an autodialer. Nor did it say that a predictive dialer, or any

other type of device, nay lack that capacity. In fact, the D.C. Circuit said that "[i]t might

be permissible for the Commission to adopt either interpretation." ACA lnt'I,885F.3d

at713 (emphasis added). But what the FCC could not do was "espouse both competing

interpretations in the same order." ld.

In this case, BCA Financial is essentialiy urging the Court to adopt the first

interpretation -- i.e., that a predictive dialer must be able to generate and dial random ot

sequential numbers to be an ATDS -- based on ACA International's authority , Bul ACA

lnternational does not compel that conclusion because it did not adopt that

interpretation. At best, ACA International arguably calls into doubt the FCC's previous

broad statements that predictive dialers are ATDSs regardless of whether they call

randomly or from a sequential list or a set list of numbers. But perhaps not, given that

the D.C. Circuit did not adopt one interpretation over the other. In any event, as already

explained, absent an exPress rejection of the prior FCC orders, the Court cannot deviate

from them and impose my own interpretation of the TCPA'

Concerning the human-intervention issue, the D.C. Circuit's rulings on that issue

are of even lesser consequence. BCA Financial does not dispute that its Noble predictive

dialer ,,automatically dials telephone numbers without human intervention." [ECF Nos'

g6-1, p. S;93, p.6 (emphasis added)1. Therefore, it is of no moment in this case whether

a device may still qualify as an ATDS "even if it cannot dial numbers without human
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interventign," which is what the FCC refused to clarify. ACAInt'|,885 F.3d at703'

In addition, the Court does not find that Marshall watrants a different result. The

Marshall Court did not squarely address whether the 2003 FCC Order remained

binding. see Marchall, 2a18 WL 1567852, at *7. Instead, it reasoned that, even if it

remained binding, the plaintiff would still lose because "the ovetwhelming weight of

authority,, that looked at point-and-click systems before ACA International found "that

,point-and-ciick' dialing systems, paired with a cloud-based pass-through services, do

not constitute an ATDS as a matter of law in light of the ciicker agent's human

intervention." lil. (citing, inter alia, strauss, 173F. StPP.3d at 1310-11).

Other district courts have indeed refused to equate predictive dialers to ATDSs

where there was human intervention present in the making of calls, particularly

through the use of point-and-click systems. See Manuel u. NRA Grp', LLC,200 F. StPP'

3d. 495,501-02 (M.D. Pa. 2A16), aff'd,2018 wL 388622 (3d Cir. Jan. 12,2018) (explaining

that ,,,[p]oint and click' systems requiring users to manually initiate each call uniformly

necessitate human involvernent," while "dialers with the capacity to initiate

multifarious calls prospectively, before agents becorne available, fall within the ambit of

the [TCpA],,, and then holding thaf the predictive dialer at issue was an ATDS because

,,uncontroverted evidence establishes that [it] is capable of placing calls without human

intervention"); Estrella v. Ltd Fin. seras., LP, No, 8:I4-CY-2624-T-27AEP, 20L5 WL

6742A62, at *3 (M.D. Fla. Nov. 2,2015) (granting summary judgment in the defendant's
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favor where there was "no evidence that Defendant used . . . predictive dialing systems

to place calls to Plaintiff[']s cellular phone," but instead,"the evidence demonstrates, at

most, that the calls were placed manually with the use of human intervention through a

,point and click function"'); see also Wilcox a, Green Tree Seraicing, LLC, No' 8:14-CV-

16g1-T-24,2015 WL 209267L, at n5 (M.D. Fla. May 5, 2015) (denying sununaly judgment

seeking to hold predictive dialer as an ATDS because "[t]he evidence before the Court is

somewhat vague regarding how the phone calls are initiated," explaining that "[i]f the

agent selects the number to be called, then the call would be made as a result of human

intervention, and the call wouid not be made using an AIDS.").

The human element present rn Marshall readily distinguishes that case from the

present case. Here, BCA Financial has presented no facts or evidence that it used a

manual-clicker application or point-and-click function or similar human-intermediary

utility before placing a call using the Noble predictive dialer. Quite the opposite, BCA

Financial admits that "the Noble dialer, as Defendant uses it, automatically dials

telephone numbers without human intervention." [ECF Nos. 86-1, p' 5; 93, p' 6

(emphasis added)1.

In sum, the Court grants summary judgment in Reyes' favor on the ATDS issue,

finding that the Noble predictive dialer, as used by BCA Financial, was an ATDS as a

matter of law.
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